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IN THE SUPREME COURT OF THE 
STATE OF IDAHO 















STATE OF IDAHO, 
Respondent-
Appellant. 
Supreme Court No. 43384-2015 
Appeal from the Third Judicial District, Canyon County, Idaho. 
HONORABLE RENAE J. HOFF, Presiding 
Lawrence G. Wasden, Attorney General, Statehouse, Boise, Idaho 83720 
Attorney for Appellant 
Elisa G. Massoth, PLLC P.O. Box 1003, Payette, Idaho 83661 
Attorney for Respondent 
Date: 9/10/2015 
Time: 11:01 AM 
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Third Judicial District Court - Canyon County 
ROA Report 
Case: CV-2003-0004362-C Current Judge: Renae J. Hoff 
User: WALDEMER 
John David Wurdemann, Plaintiff vs State Of Idaho, Defendant 


















Post Conviction Relief 
New Case Filed 
Filing: 9SPC - Post Conviction Relief Filing Paid by: Wurdemann, John 
David (subject) Receipt number: 0644902 Dated: 05/07/2003 Amount: 
$.00 (Cash) 
Petition for Post Conviction Relief = = = fax 
Motion for Production of Transcript & Record = = = fax 
Motion for Appointment of Counsel = = = fax 
Affidavit in Support of Mo for Appointment of Counsel = = = fax 
Motion to Proceed in Forma Pauperis & Supporting Affidavit = = = fax 
Order intention of dismissal /20 days 
Order for waiver of prepaid fees 
Response to Notice of Proposed Dismissal = = = fax 
Answer to Petition for Post Conviction Relief 
Order for Appointment of New Counsel/Public Defender 
Notice Of Telephonic Hearing 
Hearing Scheduled (Special Setting 12/08/2003 03:00 PM) 
Motion for Partial Summary Judgment and Note of Hearing 
Hearing Scheduled (Motion Hearing 01/16/2004 11:00 AM) 
Judge 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Motion to transport Renae J. Hoff 
Order to transport Renae J. Hoff 
Hearing result for Motion Hearing held on 01/16/2004 11:00 AM: Interim Renae J. Hoff 
Hearing Held - partial summ jmt granted 
Case Status Changed: closed 
Notice of Status Conference 
Case Status Changed: reopened 
Hearing Scheduled (Conference - Status 11/20/2006 11:30 AM) 
Motion to Lift Stay and Notice of Hearing 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Hearing Scheduled (Motion Hearing 01/25/2007 09:00 AM) Motion to Lift Renae J. Hoff 
Stay 
Motion to Amend Petition and Notice of Hearing Renae J. Hoff 
Hearing result for Motion Hearing held on 01/25/2007 09:00 AM: Renae J. Hoff 
Continued Motion to Lift Stay 
Motion to Amend Petition 
Hearing Scheduled (Motion Hearing 04/26/2007 09:00 AM) Motion to lift Renae J. Hoff 
Stay 
Motion to Amend Petition 
Objection _to Petitioner's Motn to Amend Petn and Motn to DQ/ Recuse Renae J. Hoff 
Counsel 
State's Request for Judicial Notice Renae J. Hoff 
Request for judicial notice Renae J. Hoff 
2
Date: 9/10/2015 
Time: 11:01 AM 
Page 2 of 12 
Third Judicial District Court - Canyon County 
ROA Report 
Case: CV-2003-0004362-C Current Judge: Renae J. Hoff 
User: WALDEMER 
John David Wurdemann, Plaintiff vs State Of Idaho, Defendant 


























Post Conviction Relief 
Judge 
Proposed Amended PCR Renae J. Hoff 
Memorandum in support of petitioner's motion to amend petition Renae J. Hoff 
Hearing result for Motion Hearing held on 04/26/2007 09:00 AM: Motion Renae J. Hoff 
Granted Motion to lift Stay 
Motion to Amend Petition 
Order motn to lift stay of proceedings granted/motn amend PCR is 
granted/Motn to recuse counsel DENIED 
Order Proposed Amended PCR Lodged 2/28/07/ All Filings will be in the 
Amended Petition 
Answer to Amended Petition Post Conviction Relief 
State's Second Request for Judicial Notice 
Request For Trial Setting 
Order Setting Post-Conviction Relief for Court Trial 
Hearing Scheduled (Court Trial 08/14/2008 09:00 AM) 
Stipulation to Continue Court Trial 
Hearing result for Court Trial held on 08/14/2008 09:00 AM: Hearing 
Vacated 
Hearing Scheduled (Court Trial 01/26/2009 09:00 AM) set for 2 days 
Letter from def re his PC hearing - why there was no hearing 8/14 - cc: 
PNPD 
Hearing result for Court Trial held on 01/26/2009 09:00 AM: Hearing 
Vacated set for 2 days- to be renoticed by PD 
Order for Preparation of Transcript Index 
Order Setting Case for Court Trial 
Hearing Scheduled (Court Trial 04/02/2010 09:00 AM) 
Letter from Def cc: PA PD 
Order appointing private counsei/S Fauser 
Order To Show Cause Issued 
Hearing Scheduled (Order to Show Cause 11/13/2009 09:00 AM) 
Transcript Filed (Jury Trial Index) 
Hearing result for Order to Show Cause held on 11/13/2009 09:00 AM: 
Hearing Vacated 
Order to show cause returned non served 
Notice Of Hearing 
Hearing Scheduled (Conference - Status 01/07/2010 09:30 AM) 
Affidavit of attorney fees 
Motion for approval of payment of attorney fees 
Order for payment 
Hearing result for Conference - Status held on 01/07/2010 09:30 AM: 
Interim Hearing Held 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
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Post Conviction Relief 
Hearing result for Conference - Status held on 01/07/2010 09:30 AM: 
District Court Hearing Held 
Court Reporter: Carole Bull 
Number of Transcript Pages for this hearing estimated: less than 1 00 
pages 
Hearing result for Court Trial held on 02/02/2010 09:00 AM: Hearing 
Vacated 
Hearing Scheduled (Court Trial 05/03/2010 09:00 AM) 
Hearing Scheduled (Court Trial 08/03/2010 09:00 AM) back up setting 
Order resetting case for trial 
Motion for Approval of Payment of Attorney Fees 
Affidavit of Attorney Fees 
Order for Payment 
Motion for approval of payment of attorney fees 
Affidavit of Attorney Fees 
Order for payment of attorney fees 
Motion for Approval of Payment of Attorney Fees 
Affidavit of Attorney Fees (Scott Fauser $21 0.00) 
Order for Payment to Scott Fauser $210.00 
Hearing result for Court Trial held on 05/03/2010 09:00 AM: #2 setting 
Hearing Vacated- CT to be heard on #1 8/10 setting 
Motion to transport petitioner 
Motion to withdraw as attorney and notice of hearing 
Hearing Scheduled (Motion Hearing 07/23/2010 10:00 AM) motion to 
withdraw 
Judge 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Order to Transport Petitioner Renae J. Hoff 
Hearing result for Motion Hearing held on 07/23/2010 10:00 AM: Motion Renae J. Hoff 
Granted motion to withdraw 
Hearing result for Motion Hearing held on 07/23/2010 10:00 AM: District Renae J. Hoff 
Court Hearing Held 
Court Reporter: Carole Bull 
Number of Transcript Pages for this hearing estimated: less than 100 
pages 
Hearing result for Court Trial held on 08/03/2010 09:00 AM: Hearing 
Vacated #1 SETTING 
Order granting leave to withdraw as atty/Fouser 
Motion and Affidavit in Support for Appointment of Counel 
Motion for telephoic hearing 
Affidavit for Attorney Fees/Scott Fauser 
Motion for Approval of Payment of Attorney Fees 
Order for Payment Attorney Fees 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
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Post Conviction Relief 
Judge 
Order for Appointment of Counsel on Post-Conviction Relief and Notice of Renae J. Hoff 
Hearing 
Hearing Scheduled (Conference - Status 11/22/2010 10:00 AM) Renae J. Hoff 
Telephonic 
Objection to order appointing public defender Renae J. Hoff 
Affidavit of John Wurdemann Renae J. Hoff 
Hearing result for Conference - Status held on 11/22/2010 10:00 AM: Renae J. Hoff 
Continued Telephonic 
Hearing result for Conference - Status held on 11/22/2010 10:00 AM: Renae J. Hoff 
District Court Hearing Held 
Court Reporter: Carole Bull 
Number of Transcript Pages for this hearing estimated: less than 100 
pages 
Hearing Scheduled (Conference - Status 12/17/2010 10:00 AM) 
telephonic 
Hearing Scheduled (Court Trial 08/02/2011 09:00 AM) 
Renae J. Hoff 
Renae J. Hoff 
Order setting case for trial and pretrial conference Renae J. Hoff 
Hearing Scheduled (Pre Trial 06/23/2011 11:00 AM) Renae J. Hoff 
Hearing result for Conference - Status held on 12/17/2010 10:00 AM: Renae J. Hoff 
Interim Hearing Held telephonic 
Petitioners obj to order appting PD 
Hearing result for Conference - Status held on 12/17/2010 10:00 AM: Renae J. Hoff 
District Court Hearing Held 
Court Reporter: Carole Bull 
Number of Transcript Pages for this hearing estimated: less than 100 
pages 
Notice of conflict/challenge appointment of counsel Renae J. Hoff 
Notice to the Court Renae J. Hoff 
Order To Transport Renae J. Hoff 
Hearing result for Pre Trial scheduled on 06/23/2011 11:00 AM: Interim Renae J. Hoff 
Hearing Held 
Hearing result for Pre Trial scheduled on 06/23/2011 11:00 AM: District Renae J. Hoff 
Court Hearing Held 
Court Reporter: Kim Saunders 
Number of Transcript Pages for this hearing estimated: less than 100 
pages 
State's Third Request For Judicial Notice 
Witness List-Exhibit List 
Amended witness list - Exhibit list 
Motion to transport 
Order Transport 
Witness and Exhibit List 
Response trial Memorandum 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
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Post Conviction Relief 
Judge 
Petitioner's Trial Memorandum Renae J. Hoff 
Hearing result for Court Trial scheduled on 08/02/2011 09:00 AM: Court Renae J. Hoff 
Trial Started 
Hearing result for Court Trial scheduled on 08/02/2011 09:00 AM: District Renae J. Hoff 
Court Hearing Held 
Court Reporter: Carole Bull 
Number of Transcript Pages for this hearing estimated: less than 100 
pages 
Hearing Scheduled (Further Proceeding 08/04/2011 01:30 PM) Court's Renae J. Hoff 
Oral Ruling 
Motion To Transport Renae J. Hoff 
Order to Transport Renae J. Hoff 
Hearing result for Further Proceeding scheduled on 08/04/2011 01:30 PM: Renae J. Hoff 
District Court Hearing Held 
Court Reporter: Carole Bull 
Number of Transcript Pages for this hearing estimated: less than 100 
pages Court's Oral Ruling 
Hearing result for Further Proceeding scheduled on 08/04/2011 01:30 PM: Renae J. Hoff 
Disposition With Hearing Court's Oral Ruling - State to prepare Judgment 
in accordance with Court's oral ruling - all claims of PCR Denied 
Notice Of Appeal (Pro Se) Renae J. Hoff 
Motion And Affidavit For Permission To Proceed On Partial Payment Of 
Court Fees (prisoner) W/Order 
Motion And Affidavit In Support For Appointment Of Counsel (w/order) 
Appealed To The Supreme Court 
Notice Of Appeal 
Motion For Appointment Of State Appellate Public Defender (w/order) 
Findings of Fact, Conclusions of Law and Order/ Petitioner's Claims 
DENIED 
Order I Final Judgment I Petitioner's Request for Post Conv. Relief I 
DENIED 
Case Status Changed: closed pending clerk action 
Order For Appointment of State Appellate Public Defender 
S C - Order Conditionally Dismissing Appeal 
S C - Order Withdrawing 9-26-11 Order Conditionally Dismissing Appeal 
Motion for relief from judgment 
Memorandum in support of motion for relief from judgment 
S C - Order Granting Motion to Suspend Briefing Schedule 
Order Setting Case for Status Conference 
Hearing Scheduled (Conference - Status 08/27/2012 10:30 AM) To Be 
Held in Chambers 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Hearing result for Conference - Status scheduled on 08/27/2012 10:30 AM: Renae J. Hoff 
Hrg Held in Chambers 6
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Post Conviction Relief 
Notice of secondary public defender conflict (w/order) 
Order RE: Status Conference 
Hearing Scheduled (Conference - Status 11/09/2012 09:00 AM) Rule 
60(b) Motion 
Order Appointing Second (or more) Conflict Counsei/Griffard 
Objection To Petitioner's Motion For Relief From Judgment Pursuant To 
I.R.C.P 60(b) 
Petitioner's Response to State's Objection to Motion for Relief from 
Judgment 
Order vacating and rescheduling Status Conference 
Hearing Scheduled (Conference- Status 11/20/2012 01:00 PM) Rule 
60(b) motion 
Judge 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Hearing result for Conference - Status scheduled on 11/09/2012 08:59 AM: Renae J. Hoff 
Hearing Vacated Rule 60(b) Motion 
Notice Of Filing Affidavit Of Brian Patrick Neville 
Stipulation to vacate and re-set status conference (w/order) 
Renae J. Hoff 
Renae J. Hoff 
Order to vacate and re-set status conference Renae J. Hoff 
Hearing result for Conference - Status scheduled on 11/20/2012 01:00 PM: Renae J. Hoff 
Hearing Vacated Rule 60(b) motion 
Hearing Scheduled (Status Conf 12/20/2012 11:30 AM) Rule 60(b)Motion Renae J. Hoff 
Stipulation to Vacate and Re-set Status Conferrence (w/order) Renae J. Hoff 
Hearing result for Conference - Status scheduled on 12/20/2012 11:30 AM: Renae J. Hoff 
Hearing Vacated Rule 60(b)Motion 
Order to vacate and re-set status conference 
Hearing Scheduled (Conference - Status 01/18/2013 10:30 AM) 
Change Assigned Judge (batch process) 
Change Assigned Judge 
Change Assigned Judge (batch process) 
Hearing Scheduled (Conference - Status 02/13/2013 01:30 PM) 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Notice Of Hearing Status conference George A Southworth 
Hearing result for Conference - Status scheduled on 01/18/2013 10:30 AM: Renae J. Hoff 
Hrg Held in chambers 
Hearing result for Conference - Status scheduled on 02/13/2013 01:30 PM: Renae J. Hoff 
Hearing Held 
Hearing result for Conference - Status scheduled on 02/13/2013 01:30 PM: Renae J. Hoff 
District Court Hearing Held 
Court Reporter: Leda Waddle 
Number of Transcript Pages for this hearing estimated: less than 100 
pages 
Change Assigned Judge Renae J. Hoff 
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Post Conviction Relief 




Order to produce attorney files 
Stipulation To Enlarge Time To File Motions 
Order to enlarge time to file motion 
Motion For Leave to Conduct Limited Discovery 
Motion For Funds to Retain Expert Services 
Order Vacating and Resetting Oral Argument 
Hearing Scheduled (Motion Hearing 06/19/2013 01:30 PM) Various 
Motions 
Sr. Judge 
Hearing result for Motion Hearing scheduled on 05/07/2013 01:30 PM: 
Hearing Vacated Various Motions 
Sr. Judge 
Objection To Petioner's Motion For Funds To Retain Expert Services 
Amended Notice of Hearing 
Hearing result for Motion Hearing scheduled on 06/27/2013 01:30 PM: 
District Court Hearing Held 
Court Reporter: Leda Waddle 
Number of Transcript Pages for this hearing estimated: Less than 100 
Hearing result for Motion Hearing scheduled on 06/27/2013 01:30 PM: 
Hearing Held- * Motion for Leave to Conduct Limited Discovery-* 60(b) 
Motion to Set Aside-*Motion for Funds to Retain Expert Services-
Hearing result for Motion Hearing scheduled on 06/27/2013 01:30 PM: 
Motion Granted- 60(b) Motion to Set Aside 
Notice Of Hearing/Produce atty files 
Judge 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Hearing Scheduled (Motion Hearing 08/06/2013 09:30 AM) To produce Renae J. Hoff 
atty files 
Order Granting Relief From Judgment Pursuant To I .R.Civ.P 60(b) 
Order To Authorize Service Of Subpoenas Duces Tecum At County 
Expense 
copies 
Subpoena Returned Duces Tecum Sub Served A. Foust 
Subpoena Returned Duces Tecum Served 7-9-13 M. Mimura 
Stipulation to Vacate and Re Sset Motion Hearing 
Order To Vacate Motion Hearing 
Hearing result for Motion Hearing scheduled on 08/06/2013 09:30 AM: 
Hearing Vacated To produce atty files 
Hearing Scheduled (Motion Hearing 09/11/2013 01:30 PM) to produce 
attorney file 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
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Post Conviction Relief 
Hearing result for Motion Hearing scheduled on 09/11/2013 01:30 PM: 
Hearing Held to produce attorney file 
Hearing Scheduled (Conference - Status 12/03/2013 10:00 AM) 
Notice Of Hearing 
Hearing Scheduled (Conference - Status 01/23/2014 11:30 AM) 
Judge 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Hearing result for Conference - Status scheduled on 12/03/2013 10:00 AM: Renae J. Hoff 
Hearing Held - IN  CHAMBERS w/court & counsel only 
Hearing Scheduled (Conference - Status 01/23/2014 03:30 PM) reset due Renae J. Hoff 
to conflict 
Amended Notice Of Hearing Renae J. Hoff 
Hearing result for Conference - Status scheduled on 01/23/2014 03:30 PM: Renae J. Hoff 
District Court Hearing Held 
Court Reporter: Christine Rhodes (Tucker and Assiciates) 
Number of Transcript Pages for this hearing estimated: Less than 100 
Hearing result for Conference - Status scheduled on 01/23/2014 03:30 PM: Renae J. Hoff 
Hearing Held 
Hearing Scheduled (Evidentiary Hearing 05/20/2014 09:00 AM) 
Order Granting Motion For Funding Of Expert Services 
Stipulation To Vacate And Reset Evidentiary Hearing 
Notice Of Hearing 
Hearing Scheduled (Evidentiary Hearing 06/23/2014 01:30 PM) 
Order To Vacate and Re Set Evidentiary Hearing 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Hearing result for Evidentiary Hearing scheduled on 05/20/2014 09:00 AM: Renae J. Hoff 
Hearing Vacated 1 Day 
Hearing Scheduled (Evidentiary Hearing 06/23/2014 01:30 PM) Renae J. Hoff 
Stipulation To vacate and Reset Evidentiary Hearing (w/ Order) 
Order To Vacate And Re-Set Evidentiary Hearing 
Renae J. Hoff 
Renae J. Hoff 
Hearing result for Evidentiary Hearing scheduled on 06/23/2014 01:30 PM: Renae J. Hoff 
Hearing Vacated 
Hearing Scheduled (Evidentiary Hearing 06/10/2014 09:00 AM) Renae J. Hoff 
Scheduling Order 
Hearing Scheduled (Evidentiary Hearing 09/09/2014 09:00 AM) 
Renae J. Hoff 
Renae J. Hoff 
copies PA Renae J. Hoff 
Hearing Scheduled (Evidentiary Hearing 09/09/2014 10:00 AM) All parties Renae J. Hoff 
notified and agreed with the time change. 
Hearing result for Evidentiary Hearing scheduled on 09/09/2014 10:00 AM: Renae J. Hoff 
Hearing Held - in chambers 
Stipulation for Substitution Of Counsel-Elisa Massoth (fax) 
Scheduling Order Setting Status Conference, and Evidentiary Hearing 
Hearing Scheduled (Conference - Status 12/02/2014 10:00 AM) 
Hearing Scheduled (Evidentiary Hearing 01/06/2015 09:00 AM) 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
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Post Conviction Relief 
Hearing Scheduled (Evidentiary Hearing 01/07/2015 09:00 AM) 
Ex Parte Motion for Payment of Expert Fees w/ Order (fax) 
Ex Parte Affidavit in Support of Motion for Payment of Expert Fees (fax) 
Ex Parte Motion For Additional Expert Fees 
Ex Parte Affidavit In Support Of Motion For Additional Expert Fees 
Ex Parte Order for Payment Of Additional Expert Fees 
copies PA 
Idaho Criminal Rule 16(B)(7) Disclosure of Dr. Daniel Reisberg Expert 
Testimony 
Amended Idaho Criminal Rule 16(B)(7) Disclosure Of Dr. Daniel Reisberg 
Expert Testimony 
Motion For Payment of Attorney Fees 
Affidavit In Suport Of Motion For Payment of Attorney Fees 
Order For Payment Of Attorney Fees 
Motion For Payment of Attorney Fees 
Affidavit In Support Of Motion For Payment Of Attorney Fees 
Judge 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Hearing result for Conference - Status scheduled on 12/02/2014 10:00 AM: Renae J. Hoff 
Hearing Vacated- per counsel's request; to be rescheduled for later date 
Stipulation to reset evidentiary hearing and deadlines (w/order) 
Order to Reset Evidentiary Hearing and Deadlines 
Hearing Scheduled (Evidentiary Hearing 03/05/2015 09:00 AM) 
Hearing Scheduled (Evidentiary Hearing 03/06/2015 09:00 AM) 
Order for Payment of Attorney Fees 
Disclosure of Expert Witness 
Memorandum In Support Of Motion To Amend Petition and Bifurcate 
Proceedings 
Motion To Amend Petition and Bifurcate Proceedings 
Motion for Payment of Attorney Fees 
Affidavit In Support of Motion for Payment of Attorney Fees (w/order) 
Notice of Pretrial Status Conference 
Order For Payment of Attorney Fees 
Motion to Transport John David Wurdemann (w/order) 
Hearing Scheduled (Pre Trial 02/24/2015 10:00 AM) Status Conference 
Motion for Discovery 
Memorandum in Support of Motion for Discovery 
Affidavit of Jeffrey D. Blevins 
Order to Transport John David Wurdemann 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
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Post Conviction Relief 
Judge 
Objection to Petitioner's Motion to Amend Petition and Bifurcate Renae J. Hoff 
Proceedings; In the Alternative, Request to Continue the March Evidentiary 
Hearing 
Memorandum in Support of Objection to Petitioner's Motion to Amend Renae J. Hoff 
Petition and Bifurcate Proceedings; In the Alternative, Request to Continue 
the March Evidentiary Hearing 
Hearing result for Pre Trial scheduled on 02/24/2015 10:00 AM: Hearing Renae J. Hoff 
Held Status Conference 
Hearing result for Pre Trial scheduled on 02/24/2015 10:00 AM: District Renae J. Hoff 
Court Hearing Held 
Court Reporter: Kim Saunders 
Number of Transcript Pages for this hearing estimated: less than 100 
pages 
Motion to Amend Third Petition and Bifucate Proceedings Renae J. Hoff 
Memorandum in Support of Motion to Amend Third Petition and Bifurcate Renae J. Hoff 
Proceedings 
Motion For Payment of Attorney Fees Renae J. Hoff 
Affidavit In Support of Motion For Payment Of Attorney Fees Renae J. Hoff 
Hearing result for Evidentiary Hearing scheduled on 03/05/2015 09:00 AM: Renae J. Hoff 
Hearing Held 
Hearing result for Evidentiary Hearing scheduled on 03/05/2015 09:00 AM: Renae J. Hoff 
District Court Hearing Held 
Court Reporter: Debora Kreidler 
Number of Transcript Pages for this hearing estimated: 228 
Order for payment of attorney fees Renae J. Hoff 
Hearing result for Evidentiary Hearing scheduled on 03/06/2015 09:00 AM: Renae J. Hoff 
Hearing Held 
Hearing result for Evidentiary Hearing scheduled on 03/06/2015 09:00 AM: Renae J. Hoff 
District Court Hearing Held 
Court Reporter: Kim Saunders 
Number of Transcript Pages for this hearing estimated: 212 
Order to Transport 
Hearing Scheduled (Evidentiary Hearing 03/17/2015 10:30 AM) 
Second Amended Petition for Post-Conviction Relief 
Third Amended Petition for Post-Conviction Relief 
Ex Parte Motion For Paymnet of Expert Fees (w/order) 
Ex Parte Affidavit In Support of Motion For Payment of Expert Fees 
Motion For Preparation of Evidentiary hearing Transcript 
Ex Parte Order for Payment of Expert Fees 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Hearing result for Evidentiary Hearing scheduled on 03/17/2015 10:30 AM: Renae J. Hoff 
Hearing Held - under advisement 
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Post Conviction Relief 
Judge 
Hearing result for Evidentiary Hearing scheduled on 03/17/2015 10:30 AM: Renae J. Hoff 
District Court Hearing Held 
Court Reporter: Debora Kreidler 
Number of Transcript Pages for this hearing estimated: less than 100 
Motion For Preparation of Evidentiary Hearing Transcript (w/order) 
Scheduling Order Setting Briefing Schedule 
Order Granting Motion for Preparation of Evidentiary Hearing Transcript 
Transcript Filed (3-6-15 Hearing) 
Ex Parte Motion for Payment of Attorney Fees (w/order) 
Affidavit In Support of Ex Parte Motion for Payment of Attorney Fees 
Order for Payment of Attorney Fees 
Petitioner's Initial Closing Argument 
Respondent's Closing Memorandum 
Petitioner's Reply Closing Argument 
Motion to Strike Petitioner's Reply Closing Argument 
Respondents Final Closing Memorandum 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Notice of Hearing on Motion to Amend Petition for Post-Conviction Relief Renae J. Hoff 
Hearing Scheduled (Motion Hearing 06/08/2015 10:00 AM) Mtn to Amend Renae J. Hoff 
Petition for PCR 
Ex Parte Motion for Payment of Attorney Fees 
Affidavit in Support of Ex Parte Motion for Payment of Attorney Fees 
Reply To Petitioner's Motion To Amend Third Petition And Bifurcate 
Proceedings 
Ex Parte Motion for Payment of Attorney Fees (w/order) 
Affidavit in Support of Ex Parte Motion for Payment of Attorney Fees 
Order On Petition For Post Conviction Relief 
Hearing result for Motion Hearing scheduled on 06/11/2015 01:30 PM: 
Hearing Held Mtn to Amend Petition for PCR 
Hearing result for Motion Hearing scheduled on 06/11/2015 01:30 PM: 
District Court Hearing Held 
Court Reporter: KAthy Klemetson 
Number of Transcript Pages for this hearing estimated: less than 100 
pages 
Affidavit in Support of Ex Parte Motion for Payment of Attorney Fees 
Ex Parte Motion for Payment of Attorney Fees 
Order for Payment of Attorney Fees 
Hearing Scheduled (Further Proceeding 06/25/2015 01:30 PM) 
Notice Of Hearing 
Motion to Set Bond 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Renae J. Hoff 
Hearing result for Further Proceeding scheduled on 06/25/2015 01:30 PM: Renae J. Hoff 
Hearing Vacated 
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User: WALDEMER 
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John David Wurdemann, Plaintiff vs State Of Idaho, Defendant 
Post Conviction Relief 
Date Judge 
7/6/2015 Order for Payment of Attorney Fees Renae Jo Hoff 
7/16/2015 Notice of Appeal Renae Jo Hoff 
Appealed To The Supreme Court Renae J 0 Hoff 
7/21/2015 Judgment Renae Jo Hoff 
7/23/2015 Ex Parte Order George A Southworth 
8/12/2015 S C - Order Consolidated docket #39173 & #43384) Renae Jo Hoff 
8/13/2015 Stipulation to Stay Proceedings (with order) Renae J 0 Hoff 
8/24/2015 Order Staying Proceedings Renae Jo Hoff 
Case Status Changed: inactive (on appeal) Renae Jo Hoff 
-- --- -- -- -------------------' 
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In the Supreme Court of the State of Idaho 
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SEP 2 8 2011 
D P.M. 









CANYON COUNTY CLERK 
T RANDALL, DEPUTY 
Petitioner-Appellant, 
v. 




Supreme �ourt Docket No. 39 173-201 1 
Canyon County Docket No. 2003-4362 
The Notice of Appeal, which was filed September 1 3, 201 1  in the District Court 
from the COURT MINUTES dated August 4, 201 1 ,  appears not to be from a final, appealable 
Order or Judgment from which a Notice of Appeal may be filed under Idaho Appellate Rule, 1 1  and 
was not in proper form as required by I.A.R 1 7(o)5(b) and 25(a), date and title of hearing(s) 
requested. Therefore, after due consideration and good cause appearing, 
IT HEREBY IS ORDERED that the NOTICE OF APPEAL be, and hereby is, 
CONDITIONALLY DISMISSED because it appears it i� not from a final, appealable Order or 
Judgment; however, the Appellant may file a RESPONSE with this Court within twenty-one (2 1 )  
days from the date of this Order, which shall show good cause, if any exists, why this appeal should 
not be dismissed. 
IT FURTHER IS ORDERED that proceedings in this appeal are SUSPENDED until 
further notice. 
DATED this ·if b day of September 201 1 .  
cc: Counsel of Record 
District Court Clerk 
District Court Reporter 
District Court Judge 
For the Supreme Court 
Stephen W. Keny()�Clefk 
ORDER CONDITIONALLY DISMISSING APPEAL - Docket No. 39173-201 1 
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In the Supreme Court of the State �t}£\a}�o E 
OCT 2 7 2011 
D 
P.M 
JOHN DAVID WURDEMANN, ) CANYON COUNTY CLERK 
) ORDER WITHDRA wfil.i<!JANDALL. DEPUTY 
Petitioner-Appellant, 
v. 
) SEPTEMBER 26, 2011 ORDER 
) CONDITIONALLY DISMISSING 
) APPEAL 
) 
STATE OF IDAHO, ) Supreme Court Docket No. 39173-2011 
Respondent. 
) Canyon County District Court No. 2003-
) 4362 
1. An ORDER CONDITIONALLY DISMISSING APPEAL was issued by this Court on 
September 26, 2011, as the Notice of Appeal filed in the district court on September 13, 
2011, from the Court Minutes dated August 4, 2011, appears not to be from a final, 
appealable Order or Judgment from which a Notice of Appeal may be filed under Idaho 
Appellate Rule 11 and not in the proper form as required by I.A.R. 17( o ), 5(b ), and 
25(a), with date and title of hearing(s) requested; however, Appellant was allowed time 
to file a Response with this Court showing good cause why this appeal should not be 
dismissed and proceedings in this appeal were suspended until further notice. 
2. A RESPONSE TO ORDER CONDITIONALLY DISMISSING APPEAL with 
attachments was filed by counsel for Appellant on October 17, 2011. 
Therefore, good cause appearing, 
IT HEREBY IS ORDERED that this Court's September 26, 2011 Order Conditionally 
Dismissing Appeal be, and hereby is, WITHDRAWN regarding the issue of a final, appealable 
Order as the district court entered an Order Denying Petitioner's Request for Post-Conviction Relief 
on September 15, 2011. 
IT FURTHER IS ORDERED that proceedings in the above entitled appeal shall be 
REINSTATED and the due date for the filing of the Clerk's Record and Reporter's Transcript shall 
be reset and the CLERK'S RECORD and REPORTER'S TRANSCRIPT shall be filed with this 





I /. ORDER WITHDRAWING SEPTEMBER 26, 201 1  ORDER CONDITIONALLY DISMISSING APPEAL d 
��====��������������������������������==��== :.·II II 15
6 
DATED this ---1[ day of October, 2011. 
cc: Counsel of Record 
District Court Clerk 
Court Reporter Carole Bull 
Court Reporter Renae J. Hoff 
A. Lehrman, ef Deputy Clerk for 
Stephen W. Kenyon, Clerk 
ORDER WITHDRAWING SEPTEMBER 26, 20 1 1  ORDER CONDITIONALLY DISMISSING APPEAL 
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LEO N. GRIFFARD, ISB #4975 
GRIFF ARD LAW OFFICE 
623 W. Hays 
Boise, ID 83 702 
Telephone: (208) 331-0610 
Fax: (208) 345-0050 
lgriffard@earthlink.net 
• 
F I A.� /�2M. 
JUL 2 0 2012 
CANYON COUNTY CLERK 
S HILL, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO IN AND FOR CANYON COUNTY 
JOHN DAVID WURDEMANN, ) 
Petitioner, 
vs. 
STATE OF IDAHO, 
Respondent. 
) No. CV2003-4362C 
) 
) MOTION FOR RELIEF FROM 
) JUDGMENT PURSUANT TO 




JOHN DAVID WURDEMANN, by the undersigned counsel, moves for relief from the 
judgment denying his petition for post conviction relief entered on September 15, 2011. A 
Memorandum in Support with supporting exhibits is filed herewith. 
RESPEC"t= S:MITTED this � of July, 2012. 
Leo . Griffard 
CERTIFICATE OF SERVICE 
I certify that a copy of this document was: __ mailed postage prepaid at Boise, Idaho; 
or __ sent by facsimile; or � /hand delivered to Mr. Bryan f Taylof Canyon County 
Prosecuting Attorney, 1115 Albany: treet, Caldwell, ID on ] 2o / 2__ . 




LEO N. GRIFF ARD, ISB #4975 
GRIFF ARD LAW OFFICE 
623 W. Hays 
Boise, ID 83 702 
Telephone: (208) 331-0610 
Fax: (208) 345-0050 
lgriffard@earthlink.net 
• I _F __ I'"�M 
JUL 2 0 2012 
CANYON COUNTY CLERK 
S HILL, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO IN AND FOR CANYON COUNTY 
JOHN DAVID WURDEMANN, ) 
Petitioner, 
vs. 
) No. CV2003-4362C 
) 
) MEMORANDUM IN SUPPORT OF 
) MOTION FOR RELIEF FROM 
) JUDGMENT PURSUANT TO 
STATE OF IDAHO, ) I.R.Civ.P. 60(b) 
) 
Respondent. ) 
JOHN DAVID WURDEMANN, by the undersigned counsel, submits the following 
Memorandum in Support of his Motion for Relief from Judgment. 
I. Introduction and Background 
As a preliminary matter, Mr. Wurdemann requests that this court take judicial notice of 
its own files and records in the underlying criminal case, State v. John Wurdemann, No. 
CR2002-5739, Ct. App. 30438, Feb. 28, 2006 (unpublished decision). Mr. Wurdemann also 
asks this court to take judicial notice of its own files in State v. Sarah Pearce, No. CR2003-
5092, Sarah Pearce v. State, No. CV2008-11697, and State v. Jeremy Sanchez, No. CR 2002-
5737. 
John Wurdemann, his brother Kenneth Wurdemann, Sarah Pearce, and Jeremy 
Sanchez were all charged in the brutal attack on Linda LaBrane which occurred in the early 
MEMORANDUM IN SUPPORT OF MOTION FOR RELIEF FROM JUDGMENT -1  
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morning hours of June 15, 2000. Kenneth Wurdemann entered into a plea agreement, while 
John Wurdemann, Mr. Sanchez, and Ms. Pearce were all found guilty by juries after separate 
jury trials. John Wurdemann was sentenced to concurrent fixed life sentences. 
During the course of the prolonged investigation of the case, the victim, Ms. Labrane 
made several misidentifications. In one photo lineup, she identified a woman other than Sarah 
Pearce. She was unable to identify either of the Wurdemanns from a photo lineup. Thereafter, 
law enforcement showed Ms. LaBrane video lineups, from which she identified Sanchez, 
Pearce, and the Wurdemanns as being the perpetrators of the attack against her. In the video 
lineup of John Wurdemann, Wurdemann stood at the center and was markedly taller than the 
other individuals. In addition, law enforcement utilized questionable suggestive techniques in 
their preparation of Ms. LaBrane prior to her viewing the video lineups. 
John Wurdemann unsuccessfully moved to suppress the identification prior to his trial, 
and Ms. LaBrane identified him before the jury as one of her attackers. John Wurdemann's trial 
counsel did not attempt to use expert testimony to attack the methods used in and the reliability 
of the identifications. John Wurdemann's defense all along was that he was not involved in the 
attack and had been misidentified by LaBrane and other witnesses who saw a group of four 
people in the vicinity of the attack near the time it had occurred. 
Suffice it to say that the techniques employed by law enforcement to obtain the 
identifications, and the reliability of those identifications of John Wurdemann and the others are 
crucial issues in the case. A good summary of the techniques used by law enforcement in the 
investigation of this case is found in the opinion of the Idaho Supreme Court in State v. Pearce, 
146 Idaho 241; 192 P.3d 1065 (2008). 
MEMORANDUM IN SUPPORT OF MOTION FOR RELIEF FROM JUDGMENT -2 
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After Mr. Wurdemann's trial counsel failed to timely file a notice of appeal, 
Wurdemann was granted partial post conviction relief to permit him to pursue a direct appeal. 
The conviction and sentence were affirmed by the Idaho Court of Appeals on February 28, 2006. 
State v. Wurdemann, No. 30438, Idaho Ct. App. (unpublished decision). Thereafter, the instant 
round of post conviction litigation ensued. 
An Amended Petition was filed on February 28, 2007. This Court conducted an 
evidentiary hearing on August 2, 2011. In between the affirmance of his conviction by the 
appellate court in 2006 and the evidentiary hearing in August of 2011, John Wurdemann went 
for long stretches of time when his appointed lawyers failed to communicate with him despite his 
diligent attempts to communicate with them. (See Affidavit of John Wurdemann, and Affidavit 
of Erik Lehtinen, attached hereto). The court will recall that Mr. Wurdemann was represented by 
different lawyers at different times, and will also recall that during this time frame there was a 
change of law firms to perform public defender services in Canyon County. Prior to the 
evidentiary hearing, there is no record of any funding requests for expert services on Mr. 
Wurdemann's behalf. 
This Court denied relief, fmding that Mr. Wurdemann had not met his burden of proving 
his claims. A notice of appeal was filed, and the appeal is presently pending in the Idaho 
Supreme Court. Part of the court's reasoning was based on the fact that Wurdemann's court 
appointed counsel had failed to produce or otherwise introduce into evidence the videotaped 
lineup identification of Mr. Wurdemann by Ms. LaBrane. This videotape is of particular 
relevance to Mr. Wurdemann's defense, which was and has been all along that he was 
misidentified by Ms. LaBrane. Wurdemann's court appointed counsel offered no excuse for his 
MEMORANDUM IN SUPPORT OF MOTION FOR RELIEF FROM JUDGMENT -3 
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failure to produce this vital piece of evidence. His failure to do so is simply inexcusable and 
gives rise to a strong inference that he was not prepared for Mr.Wurdemann's evidentiary 
hearing. 
Prior to the evidentiary hearing, Mr. Wurdemann's court appointed counsel announced 
that Wurdemann would be abandoning three of the claims from his Amended Petition. The 
Amended Petition had been previously filed by Mr. Wurdemann's prior post conviction counsel, 
who had withdrawn because of a conflict of interest. Among the claims which counsel 
announced Wurdemann would be abandoning was claim (a) 2, which stated as follows: 
Counsel failed to procure expert testimony concerning the suggestive nature of the 
lineups that were presented to trial witnesses; or in the alternative, appellate 
counsel was ineffective for failing to raise this issue on appeal. 
Given the history of this crime and all of the trials which have followed, and given the 
controversy surrounding the identifications of Mr. Wurdemann, Mr. Sanchez and Ms. Pearce, it 
is difficult to imagine why Mr. Wurdemann's post conviction counsel would recommend to 
Wurdemann that he should withdraw such an important claim. Wurdemann asserts that he was 
not given an explanation from his counsel as to why counsel felt he should withdraw any claims, 
and that he did not make an informed decision to withdraw any claims. (Affidavit of John 
Wurdemann, attached as Motion Exhibit "A") No explanation of the reasoning behind counsel's 
advice to Wurdemann is found in the record. Of course, post conviction counsel's 'decision' to 
abandon this claim is not that surprising given that no expert assistance was ever sought or 
utilized on behalf of Mr. Wurdemann during the nearly 5 years while his post conviction petition 
was pending. 
The evidentiary hearing in this case was conducted on August 2, 2011, nearly three years 
MEMORANDUM IN SUPPORT OF MOTION FOR RELIEF FROM JUDGMENT -4 
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after the decision of the Idaho Supreme Court in co-defendant Sarah Pearce's case. State v. 
Pearce, 146 Idaho 241; 192 P.3d 1065 (2008). Sarah Pearce's defense was, like Wurdemann's, 
that she had been misidentified by the same witnesses, including Ms. LaBrane, because of 
suggestive lineups which had utilized the same techniques which were used in the prosecution of 
Wurdemann. At Pearce's trial, she tried unsuccessfully to introduce expert testimony 
concerning the suggestive nature and unreliability of the lineups used in her case. The trial court 
refused to allow this testimony, determining that the defense expert was not qualified. In the 
majority opinion by Justice J. Jones, the Idaho Supreme Court agreed, but stated: 
Although there are grounds for concern regarding various aspects 
of the lineup procedures, particularly the photo lineups, and though 
it would likely have been helpful to have testimony from an expert 
on the matters the district court found Dr. Honts did not have the 
proper credentials upon which to opine, we cannot fmd that the 
court abused its discretion in excluding his testimony on these 
matters. 
Pearce, 146 Idaho at 247, 192 P.3rd at 1071. 
Perhaps even more germane to Mr. Wurdemann's case herein, Justice Eismann, in a 
separate concurring opinion, stated: 
If additional material should have been presented regarding Dr. 
Honts's qualifications or another expert selected, Pearce may have 
a claim for post-conviction relief 
Pearce, 146 Idaho at 251, 192 P. 3rd at 1075.1 (emphasis added) There was also a strong dissent 
from Justice W. Jones. Pearce, Id. 
The Pearce decision should certainly have alerted Mr. Wurdemann's post conviction 
1The efficacy of properly qualified expert testimony concerning eyewitness identification 
techniques and reliability is illustrated by the recent case of State v. Almaraz, No. 35827, Idaho 
Supreme Court, May 31,2012. 
MEMORANDUM IN SUPPORT OF MOTION FOR RELIEF FROM JUDGMENT -5 
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counsel to the need for expert assistance concerning the identifications of John Wurdemann by 
the same witnesses using the same techniques which were used in Sarah Pearce's case. 
Apparently Mr. Wurdemann's post conviction counsel was unfamiliar with the Pearce decision 
because there is no other plausible explanation as to why he would advise Mr. Wurdemann to 
abandon this crucial claim. In order to prevent a miscarriage of justice, this court must, at a 
minimum, conduct a hearing to inquire as to the reasoning employed by counsel in advising Mr. 
Wurdemann to abandon this claim, and to inquire as to the adequacy of Mr. Wurdemann's 
purported waiver of claims at the commencement of the evidentiary hearing. 
Mr. Wurdemann's rights to Due Process of Law under the United States and Idaho 
Constitutions have been abridged. Mr. Wurdemann has a fundamental right to have an adequate 
opportunity to have the claims stated in his Amended Petition for Post-Conviction Relief fairly 
considered by this court. 
PRAYER FOR RELIEF 
John David Wurdemann respectfully moves that this Court: 
( 1) Relieve him from the judgment entered on September 15, 2011 denying his petition 
for post conviction relief; (2) conduct a hearing on the adequacy ofWurdemann's purported 
waiver of claims; (3) conduct a hearing to inquire into the circumstances surrounding post 
conviction counsel's failure to produce at the evidentiary hearing the videotape lineup evidence 
in question; (4) to permit Mr. Wurdemann an opportunity to locate and produce the videotape 
lineup evidence and all evidence pertaining to his identification by the state's witnesses at trial; 
(5) to permit Mr. Wurdemann to request court funding to retain the services of an expert witness 
on the subject of the identification procedures used in this case and the reliability of the 
MEMORANDUM IN SUPPORT OF MOTION FOR RELIEF FROM JUDGMENT -6 
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identifications which were made of Mr. Wurdemann; (6) to appoint, at County expense, the 
undersigned counsel to assist Mr. Wurdemann in connection with this Motion; and (7) for such 
other relief as the Court deems appropriate. 
Finally, Mr. Wurdemann further requests that the Court order the Respondent to file a 
response to this motion within a reasonable time. 
TED this LCJ/day of July, 2012. 
CERTIFICATE OF SERVICE 
I certify that a copy of this doC3J.IDent was: __ mailed postage prepaid at Boise, Idaho; 
or __ sent by facsimile; or __ t./li_ an and delivered to Mr. Bryan F /Taylor, L County Prosecuting Attorney, 1115 Albany S et, Caldwell, ID on 7 2...,(] c__ . I I 
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AFFIDAVIT OF JOHN DAVID WURDEMANN 
John David Wurdemann states as follows upon his oath: 
1. Following the decision of the Idaho Court of Appeals affirming my conviction on or 
about February 28, 2006, I was represented in post conviction proceedings by multiple attorneys 
at different times. Long periods of time elapsed without any communication from my appointed 
lawyers, despite my repeated attempts to communicate with them. Prior to the evidentiary 
hearing on August 2, 2011, I was visited a total of 2 times to discuss my post conviction case by 
Mr. Neville, the lawyer who represented me at the hearing on my post conviction petition. 
2. Prior to the hearing conducted on August 2, 2011 on my post conviction petition , I 
was never advised whether any of my court appointed lawyers had sought funding to consult with 
or retain any expert witnesses concerning the identification procedures which were used in the 
investigation of this case and in the presentation of the state's case at my trial. 
3. Had I been informed that I could have such expert services to assist me in my post 
conviction proceedings, I would have insisted that a request for the funding of these services be 
made prior to the evidentiary hearing. 
4. I assumed that my post conviction counsel would use as exhibits in my post conviction 
proceedings the video lineup and the photo lineups used against me at my trial. I was never 
informed prior to the hearing that my appointed lawyer would not be presenting this evidence to 
the post-conviction court. 
5. During Mr. Neville's visit a few days prior to the hearing, he advised me that I should 
withdraw claims 2 and 8 from the amended petition. However, Mr. Neville did not explain to me 
why he was recommending that I should withdraw these claims. Being a person of limited 
AFFIDAVIT OF JOHN DAVID WURDEMANN PETITIONER'S 
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education and with no legal training, I deferred to his opinion. Had I known at the time the 
importance of the claims Mr. Neville was advising me to withdraw, and had I known that 
withdrawing these claims would weaken, not improve, my chance to obtain post conviction 
relief, I would not have withdrawn the claims. 
6. During the time my post conviction proceedings were pending, none of my court 
appointed lawyers informed me about the decision of the Idaho Supreme Court in the Sarah 
Pearce case, and in particular, never informed me about the part of that decision concerning the 
identification techniques used in that case. Had the importance of the Pearce to my case been 
explained to me prior to the hearing, I would not have abandoned Claim 2, and I would have 
insisted that an expert be retained to assist me in my post conviction proceedings. 
7. I did not make an informed decision to abandon Claims 2 and 8 of the Amended 
Petition. 
8. I did not make an informed decision not to present as exhibits the videotape and photo 
identifications used against me at my trial. 
9. I have been continuously incarcerated since my arrest in this case. I am an indigent 
person without the funds to pay for legal representation, court costs, or the costs of expert 
services. 
AFFIDAVIT OF JOHN DAVID WURDEMANN 
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SUBSCRIBED AND SWORN TO before (f;< U -lvvJ V1 
Notary Public, State ofldaho on this the �dhy of ___,.�r+-UJ'----Ar-' 201 2. 
JAMes co. titliN�i NOTARY Puocib STATE OF IDAHO 
otary Public, State of Idaho 
My Commission Expires on 
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STATE OF IDAHO ) 
) :ss 
County of Ada ) 
COMES NOW, Erik R. Lehtinen, and swears and affirms under oath and upon personal 
knowledge the following: 
1 .  I am currently the Chief of the Appellate Unit of the Idaho State Appellate Public Defender. 
Prior to becoming Chief of the Appellate Unit, I was a Deputy State Appellate Public 
Defender for nearly eight years. 
2.  As a Deputy State Appellate Public Defender, I was appellate counsel for John 
Wurdemann in the direct appeal of his 2002 convictions in State v. Wurdemann, No. 
30438. 
3. When I took over as the handling attorney for Mr. Wurdemann's direct appeal (in 
approximately May of 2005), it was my understanding that Mr. Wurdemann already had a 
petition for post-conviction relief pending (but stayed pending the disposition of the direct 
appeal) in the d istrict court. 
4. Mr. Wurdemann's convictions and sentences were affirmed by the Idaho Court of Appeals. 
See State v. Wurdemann, No. 30438, 2006 Unpublished Opinion No. 370 (Feb. 28, 2006). 
Although this was quite upsetting to me, as I have always had serious doubts as to Mr. 
Wurdemann's guilt, it was not particularly surprising to me, given that the most important 
issue in the case-the suggestiveness of the procedures used to procure the victim's 
identification of Mr. Wurdemann-was inadequately preserved for direct appeal . 
PET 1 1 o tJ  cR'  5 
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5 .  On April 6 ,  2006, Mr. Wurdemann complained to me that he had written to Scott Fauser, 
his post-conviction counsel, about his post-conviction case, but had never heard back from 
Mr. Fouser. This is my earl iest knowledge, I believe, of Mr. Wurdemann having a problem 
with Mr. Fauser being unresponsive to him. At that time, however, I was not particular 
concerned for Mr. Wurdemann, as his petition for review was still pending at that time 
(such that the Court of Appeals' opinion was not yet final and his direct appeal , therefore, 
had not yet concluded) and, presumably, the post-conviction case was still stayed. 
6. On June 21 , 2006, the Idaho Supreme Court denied review of Mr. Wurdemann's case and 
a remittitur issued. This formally concluded the direct appeal. 
7. On June 26, 2006, I spoke to Mr. Wurdemann about the conclusion of his direct appeal. 
At that time, we discussed the fact that h is post-conviction case could now proceed. 
When Mr. Wurdemann informed me that he still had not received a response from Mr. 
Fouser, I told Mr. Wurdemann that I would contact Mr. Fouser myself and let him know the 
direct appeal had concluded . I also provided Mr. Wurdemann with current contact 
information for Mr. Fauser. 
8.  Later on June 26, 2006 , I e-mailed Mr. Fauser to inform him that the direct appeal had 
concluded and that the post-conviction case could proceed. I never received any 
response from Mr. Fouser. 
9.  Thereafter, although my representation of Mr. Wurdemann had ended , I continued to 
receive periodic calls from him. During these calls, Mr. Wurdemann frequently voiced 
concerns about the fai lure of post-conviction counsel to communicate with him, and 
frustrations with the fact that his post-conviction case was not moving forward . 
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1 0. On August 10 ,  2006, for example, Mr. Wurdemann indicated that he stil l had not heard 
from Mr. Fouser. I agreed to attempt to contact Mr. Fouser again. Later that day, I sent 
another e-mail to Mr. Fouser. This time, I let him know that Mr. Wurdemann had been 
trying unsuccessfully to reach him, and that Mr. Wurdemann would appreciate an update 
on the status of his post-conviction case. Again, I received no response from Mr. Fouser. 
1 1 .  The electronic records of the SAPO ind icate that Mr. Wurdemann called my office again on 
September 14 ,  2006, wondering if anyone here had spoken to Mr. Fouser, as Mr. 
Wurdemann cou ld not because Mr. Fouser would not accept his calls. 
1 2. On January 9, 2007, I spoke to Mr. Wurdemann again. At that time, Mr. Wurdemann 
indicated that he had personally been working on an amended petition for post-conviction 
rel ief, as Mr. Fouser had not taken his phone calls for months. He told me that, as far as 
he knew, absolutely nothing had happened with his post-conviction case since his direct 
appeal had ended approximately six months earlier. 
1 3. On June 22, 2007, I spoke to Joy Wurdemann, Mr. Wurdemann's ex-wife, who indicated 
that Van Bishop, Mr. Wurdemann's trial counsel, claimed he could not provide Mr. 
Wurdemann with a copy of the file from his case because it had been sent to the SAPO. 
Although I believed Mr. Bishop's representation was false, I spoke to numerous SAPO 
staff members in an attempt to confirm that belief. Through these conversations, not only 
did I learn that M r. Bishop's claim was untrue, but also that he had apparently made this 
false claim before. I then called Mr. Fouser and left him a voicemail message indicating 
that, if he was looking for Mr. Bishop's file from Mr. Wurdemann's case, the SAPO did not 
have it. I never heard back from Mr. Fouser. 
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14 .  On January 23 ,  2008, I spoke to Mr. Wurdemann again .  He again expressed concern that 
Mr. Fouser had done nothing with his post-conviction case, and would not communicate 
with him. 
1 5. On February 25, 2008, I spoke to Mr. Wurdemann again. This time, he explained that he 
had l imited contact with Mr. Fouser in the form of one or more letters, and that a hearing 
had been scheduled (I presume Mr. Wurdemann was referring to an evidentiary hearing) , 
but that that hearing had been continued (at the last minute) twice. Mr. Wurdemann 
further indicated that he had not actually spoken to Mr. Fouser at all . 
1 6. During the week of August 2, 2009, I received a voicemail message from Mr. Wurdemann 
indicating that he sti ll had not had any luck communicating with Mr. Fouser and requesting 
that I provide him with information as to the status of his post-conviction case. In 
response, on August 1 1 ,  2009, I sent Mr. Wurdemann an updated copy of the district 
court's register of actions. 
1 7. A year later, on or about August 9, 201 0, I spoke to Mr. Wurdemann again by phone. Mr. 
Wurdemann reported that Mr. Fouser had recently withdrawn, citing a conflict of interest 
based on his prior representation of one of Mr. Wurdemann's co-defendants. At that time, 
Mr. Wurdemann was concerned that he no longer had an attorney. 
1 8 . I spoke to Mr. Wurdemann again on October 26, 2010 .  Mr. Wurdemann informed me that 
after Mr. Fouser withdrew, he filed a motion for appointment of counsel, as well as a 
request for a status hearing , but that he had heard nothing in return. 
1 9 . I spoke to Mr. Wurdemann again on March 30, 201 1 .  By that time, Mr. Wurdemann 
reported that he had a new attorney, Brian Nevi lle, but he was concerned that Mr. Neville 
was not doing anything with h is case either. 
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20. In my professional opinion, and based on my knowledge of the record, the most crucial 
issue in Mr. Wurdemann's case concerns the suggestiveness of the procedures used to 
procure the victim's identification of Mr. Wurdemann. 
21 . I have had exposure to eyewitness identification issues through my casework as an 
appellate public defender, through continuing legal education, and through keeping 
abreast of current developments in the field of criminal defense. 
22. It is now well-known in the criminal defense community that false eyewitness 
identifications are the most common element in wrongful convictions. Based oA my 
training and experience, I believe that false eyewitness identifications are due in large part 
to the counterintuitive fact that human memory is not only fallible, but highly malleable and , 
therefore, easily influenced by suggestion. 
23. It is also well-known in the criminal defense community that traditional methods of having 
victims and other witnesses identify suspects are highly suggestive and sometimes lead to 
false positives, i.e. , false identifications. Research has shown that there are certain very 
simple techniques (for example, double-blind , sequential photo lineups involving "fil lers" 
who closely resemble the description of the assailant, only one of which contains a photo 
of the suspect) that can be used to dramatically lessen the chance of a false identification; 
24. I n  my professional opinion , the identification procedures used in Mr. Wurdemann's case 
were highly suggestive and raise very serious questions as to accuracy of the victim's 
u ltimate identification of Mr. Wurdemann. In my opinion, under these circumstances, it 
was absolutely essential for Mr. Wurdemann to have the services of experts in this area in 
his criminal case and , fail ing that, in his post-conviction case. 
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25. Furthermore, in my professional opinion, and based on my knowledge of the record, there 
could be no legitimate reason for Mr. Wurdemann's post-conviction counsel not to present 
to the court the videotape lineup and photo lineups used by law enforcement in his case. 
Dated this 20th day of July, 201 2. 
STATE OF IDAHO ) 
:ss 
County of Ada ) 
ERIK R. LEHTINEN 
Chief, Appellate Unit 
SUBSCRIBED AND SWORN to before me on this 20th day of July, 201 2. 
NOT R PUBLIC FOR IDAHO 
Resid g in Boise, Idaho 
Commission Expires 2/6/201 7  
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CANYON COUNTY CLERK 
T RANDALL, DEPUTY 
ORDER GRANTING MOTION TO 
SUSPEND BRIEFING SCHEDULE 
v. 
STATE OF IDAHO, 
Respondent. 
Suprem� Court Docket No. 391 73-20 1 1 
Canyon County District Court No. 
2003-4362 
A MOTION TO SUSPEND BRIEFING SCHEDULE and AFFIDAVIT OF LEO N. 
GRIFFARD with attaclunents was filed by counsel for Appellant on July 20, 20 1 2, requesting this 
Court to suspend the briefing in this appeal pending the District Court's resolution of a Motion for 
Relief From Judgment pursuant to I.R.C.P. 60(b), a copy of which was filed in the Canyon County 
District Court on July 20, 20 1 2, and remains pending. Therefore, good cause appearing, 
IT HEREBY IS ORDERED that Appellant's  MOTION TO SUSPEND BRIEFING 
SCHEDULE be, and hereby is, GRANTED and upon the entry of an Order regarding Appellant's 
Motion for Relief From Judgment pursuant to I.R.C.P.60(b), the District Court Clerk shall submit a 
certified copy to this Court at which time the due date for the filing of APPELLANT'S BRIEF shall 
be reset and Appellant's July 20, 201 2  Motion for Relief From Judgment SHALL BE TREATED 
AS A FOURTH EXTENSION OF TIME for the filing of APPELLANT'S BRIEF with this Court. 
IT FURTHER IS ORDERED that counsel for Appellant SHALL NOTIFY THIS COURT, 
IN WRITING, ON OR BEFORE THIRTY (30) DAYS of the date of this Order, and EVERY 
THIRT
.
Y (30) DAYS T��AFTER, regarding the status of proceedings in this appeal. 
DATED this ;y- day of August, 20 12.  
cc: Counsel of Record 
District Court Clerk 
District Judge Renae J. Hoff 
For the Supreme Court 
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O.t�NYGN COUNTY CLERK 
[i f'iAVNE, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
) 










CASE NO. CV 2003-4362*C 
ORDER SETTING CASE FOR 
STATUS CONFERENCE 
IT IS HEREBY ORDERED that the above entitled case is scheduled for Status 
Conference to be held in chambers on August 27™, 2012 at 10:30 A.M. before the 
Honorable Renae Hoff, District Judge, at the Canyon County Courthouse, Caldwell, Idaho. 
DATED: AUG 1 0 201 2 
District Judge 
ORDER SETTING CASE FOR HEARING Page 1 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a copy of the foregoing Order to Transport Defendant 
was forwarded by me to the following persons this /() day of August, 2012. 
Bryan F. Taylor 
Canyon County Prosecutor 
Canyon County Courthouse 
Caldwell, ID 83605 
Leo N. Griffard Jr. 
ATTORNEY AT LAW 
623 W Hays 
Boise, ID 83 702 
Idaho State Board of Corrections 
Central Records 
P. 0. Box 83720 
Boise, ID 83720-0018  
Chris Yamamoto, Clerk 
ORDER SETTING CASE FOR H EARING Page 2 
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_,._, COUNTY CLERK CANY�' �ou�r 
\i HA'TI'\ELD, 0.-;;. . ' 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
) 










CASE NO. CV 2003-4362*C v 
CR 2002-5739*C 
ORDER RE: STATUS CONFERENCE 
The above captioned case came on for Status Conference before the Court on 
August 27, 201 2  at 1 0:30 A.M. Appearing on behalf of Mr. Wurdemann was his 
current counsel of record in the Post-Conviction case, Mr. Brian Neville. Also 
appearing on behalf of Mr. Wurdemann was Mr. Leo Griffard. Canyon County Public 
Defender, Mr. Mark Mimura, also attended. The State ofldaho was represented by Mr. 
Ty Ketlinski. 
Following discussion of the legal issues which had arisen by the filing of a 
Motion for Relief pursuant to I.R.C.P. 60(b) by Mr. Griffard, who has been appointed to 
represent Mr. Wurdemann on his appeal in front of the Idaho Supreme Court, it was 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a copy of the foregoing Order to Transport Defendant 
was forwarded by me to the following persons this __3__(_1ay of August, 2012. 
Bryan F. Taylor 
Canyon County Prosecutor 
Canyon County Courthouse 
Caldwell, ID 83605 
Mark J. Mimura 
Canyon County Public Defender 
5 1  0 Arthur St. 
Caldwell, ID 83605 
Leo N. Griffard Jr. 
ATTORNEY AT LAW 
623 W Hays 
Boise, ID 83702 
John Wurdemann 
IDOC No. 63 1 66 
I.C.C.- Unit G 
P.O. Box 70010  
Boise, ID 83707 
Idaho State Board of Corrections 
Central Records 
P. 0. Box 83720 
Boise, ID 83 720-0018  
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MARK J. MIMURA 
Idaho State Bar No. 3636 
MIMURA LAW OFFICES, PLLC 
Attorneys at Law 
CANYON COUNTY PUBLIC DEFENDERS 
5 10 Arthur 
Caldwell, Idaho 83605 
Telephone: (208) 639-4610 
Facsimile: (208) 639-461 1 
Attorneys for the Petitioner 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN, 
Petitioner, 
vs. 










Case No. CV -2003-4362-C 
ORDER APPOINTING 
SECOND (OR MORE) 
CONFLICT COUNSEL 
This matter having come before this Honorable Court on Notice of Secondary 
Public Defender Conflict, and good cause appearing therefore, this Court does hereby 
Order that Leo N. Griffard of the firm Griffard Law Office, 623 W. Hays, Boise, ID 
83702 whose telephone number is (208) 33 1 -0610  be appointed to represent the above­
named Petitioner in all further proceedings. 
This further Orders that Second (or more) Conflict Counsel will be compensated 
at the rate of seventy dollars ($70.00) per hour for work performed in this matter, to be 
billed directly to Canyon County. 
Dated this _ day of August, 2012. ?(J� ) 
ORDER APPOINTING CONFLICT COUNSEL - 1 
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CLERK'S CERTIFICATE OF SERVICE 
I hereby certify that on the _3.vday of August, 2012, I served a true and correct copy of the 
ORDER APPOINTING SECOND (OR MORE) CONFLICT COUNSEL upon the 
individual(s) named below in the manner noted: 
+ By depositing copies of the same in the Canyon County Interdepartmental Mail. 
' 
Bryan F. Taylor, Canyon County Prosecuting Attorney 1 By  depositing copies of the same in the Canyon County Interdepartmental Mail. 
Mimura Law Offices, PLLC, Canyon County Public Defenders 
�By depositing copies of the same in the United States Mail, postage prepaid, first class. 
_ By depositing copies of the same in the Canyon County Interdepartmental Mail. 
_ By hand delivering copies of the same to the office(s) of the attorney(s) indicated below. 
_ By faxing copies of the same to said attorney(s) at the facsimile number: (208) 345-0050. 
Leo N. Griffard 
Attorney at Law 
Griffard Law Office 
623 W. Hays 
Boise, ID 83702 
Chris Yamamoto 
CLERK OF T COURT 
By: 
ORDER APPOINTING CONFLICT COUNSEL - 2 
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BRYAN F. TAYLOR, ISB #6400 
ZACHARY J. WESLEY, ISB#7799 
Canyon County Prosecuting Attorney 
Canyon County Courthouse 
1 1 1 5 Albany Street 
Caldwell , Idaho83605 
Telephone : (208) 454-739 1  
Facsimile: (208) 455-5955 
Attorney for Respondent 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN, CASE NO. CV2003-4362 
Petitioner, 
v. 
OBJECTION TO PETITIONER'S 
MOTION FOR RELIEF FROM 
JUDGMENT PURSUANT TO 
I.R.C.P. 60(b) 
STATE OF IDAHO, 
Respondent. 
Respondent State of ldaho, by and through its attorney Zachary J. Wesley of the Canyon 
County Prosecuting Attorney's Office, respectfully requests that the Court deny the Petitioner's 
Motion for Relief from Judgment pursuant to Rule 60(b ), Idaho Rules of Civil Procedure in the 
above-referenced action. This motion is based on the record in the original proceeding. 
I .  Petitioner's I.R.C.P. 60(b) Motion is Untimely. 
The Petitioner has not filed his Rule 60(b) motion within the applicable statute of 
limitations; therefore, the motion should be denied. Idaho Rules of Civil Procedure 60(b) 
requires that all motions under Rule 60(b )( 1 )  for mistake or excusable neglect be filed ''not more 
OBJECTION TO PETITIONER'S MOTION FOR RELIEF FROM JUDGMENT PURSUANT TO 
I.RC.P. 60(8) 




than six (6) months after the judgment, order." In his motion, the Petitioner alleges that the 
Petitioner erred in waiving his claim of ineffective assistance of his criminal trial counsel for 
fai lure to uti lize an expert witness. The judgment Petitioner seeks to set-aside was entered on 
September 1 5, 20 1 1 .  This motion to set-aside a judgment because of mistake or excusable 
neglect was made on July 20, 2012, well beyond the time allowed by Rule 60(b). Thus, the 
Petitioner's motion is untimely and should be denied accordingly. 
II.  Petitioner Fails to State a Claim Upon Which Relief Can be G ranted. 
The Petitioner's primary assertion in his Rule 60(b) motion is that he should not have 
waived his claim that his criminal trial "counsel failed [to] procure expert testimony concerning 
suggestive nature of the lineups that were presented to trial witnesses" at his August 2, 20 1 1 ,  
evidentiary hearing. The Petitioner casts his previous court appointed post-conviction attorney 
as ineffective in advising him to dismiss this claim. However, he does this mostly through 
opinion and insinuation and without providing the Court a sufficient factual basis to grant his 
request. 1 It may be helpful for the court to view the Petitioner's Rule 60(b) motion in 
comparison to the statutes and case law on successive petitions, as the Petitioner's Motion is 
essentially that. 
The Post-Conviction Procedure Act was "designed to deal with challenges to the 
allegedly improper convictions and sentences, not collateral attacks upon other post-conviction 
proceedings." Nguyen v. State, 1 26 Idaho 494, 497 (Ct. App. 1 994). To that end, Idaho Code § 
1 9-4908 states : 
1 Phrases like "counsel offered no excuse" . . .  "gives rise to strong inference" . . .  "is difficult to imagine" . . .  "no 
explanation of the reasoning" Jitter the motion; Affidavit of Erik R. Lehtinen. 
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All grounds for relief available to an applicant under this act must be raised in his 
original, ,supplemental or amended application. Any ground finally adjudicated 
or not so raised, or knowingly, voluntarily and intelligently waived in the 
proceeding that resulted in the conviction or sentence or in any other proceeding 
the applicant has taken to secure relief may not be the basis for a subsequent 
application, unless the court finds a ground for relief asserted which for 
sufficient reason was not asserted or was inadequately raised in the original, 
supplemental ,  or amended application [emphasis added] . 
"An allegation of ineffective assistance of prior post-conviction counsel, if true, provides 
sufficient reason for permitting newly asserted allegations to be raised in a subsequent post-
conviction application." Hernandez v. State, 1 33 Idaho 794, 798 (Ct. App. 1 999) [emphasis 
added] .  
In the instant case, the Petitioner is attempting to side-step the burdens on the Petitioner 
when filing a successive petition by reopening his original post-conviction case. In this the 
Petitioner is attempting to avoid having to demonstrate a sufficient reason why he should be able 
to raise his claim again after he waived the claim in the previous case. Essentially, to show that 
his attorney erred in advising him to dismiss the claim the Petitioner must show that he could 
have been successful on the claim. He has to show that he could satisfy the Strickland standards. 
It is evident from both the testimony of the criminal trial attorney Van Bishop at the 
August 2, 20 1 1 , post-conviction evidentiary hearing and from the criminal trial transcripts that 
Bishop believed that the police lineups were suggestive. He and other attorneys for the 
Petitioner challenged the lineups in pretrial motions and used the lineups to discredit state 
witnesses on cross-examination. It was an integral part of the trial strategy. 
However, another overriding concern of Bishop's  at trial is documented in both Bishop's 
August 2, 201 1 ,  testimony and in the unpublished opinion from the Petitioner' s  appeal of his 
criminal case. The Petitioner was arraigned on March 2 1 ,  2002, and his trial began on August 
1 3 , 2002. In interim between arraignment and trial the Petitioner' s  brother, Kenneth 
OBJECTION TO PETITIONER'S MOTION FOR RELIEF FROM JUDGMENT PURSUANT TO 
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Wurdemann, agreed to testify against the Petitioner as part of his plea bargain, and did 
subsequently testify against the Petitioner's co-defendants. State v.Wurdemann, No. CR2002-
5739, Ct. App. 30438, Feb, 28, 2006 (unpublished opinion). However, Kenneth Wurdemann had 
not yet entered his plea when the Petitioner's case went to trial .  
I f  the Petitioner's expert witness claim had gone to post-conviction trial ,  Bishop would 
have testified that Petitioner's case went to trial in less than five (5) months - an extraordinari ly 
quick setting for a trial of this nature - and that the delay in securing an expert, having the expert 
review the evidence and then having the State secure and prepare rebuttal experts would have 
resulted in Kenneth Wurdemann testifying against the Petitioner. Testifying that he was present 
and watched the Petitioner commit the crimes as alleged. Something that no expert on witness 
identification would overcome. 
The Petitioner's post-convictions attorneys believed that they could not establish 
ineffectiveness on the part of Bishop as the necessary strategic decision to force the case to trial 
to prevent Kenneth Wurdemann from testifying against the Petitioner was essential. See 
Strickland v. Washington, 466 U.S. 668; Gibson v. State, 1 1 0 Idaho 63 1 ( 1 986); Burger v. 
Kemp, 483 U.S .  776, 794 ( 1 987). As Bishop testified on August 2, 201 1 ;  Kenneth Wurdemann 
testimony would have been "devastating" to the Petitioner's case. This decision to not uti lize an 
expert is unchallengeable given the overriding concerns. 
The Petitioner seeks to l itigate issues that he knowingly, voluntarily and intelligently 
waived on August 2, 20 1 1 .  Here the Petitioner has not demonstrated a sufficient reason to justify 
a second bite at the apple in his motion. Indeed, his assertions of ineffective assistance by post-
conviction counsel are contradicted by the record. 
OBJECTION TO PETITIONER'S MOTION FOR RELIEF FROM JUDGMENT PURSUANT TO 
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Based on the preceding, the Respondent respectfully requests this Court to enter an order 
denying the Petitioner's request for relief pursuant to I. R. C. P. 60(b). 
DATED this _}_ day of October, 201 2. 
Deputy Prosecuting Attorney 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on or about the ___/__ day of October, 20 1 2, a true and correct 
copy of the foregoing OBJECTION TO PETITIONER'S MOTION FOR RELI EF FROM JUDGMENT 
PURSUANT TO I.R.C.P. 60(b) was delivered to the following parties in the manner indicated 
below: 
Leo N. Griffard Jr. 
623 West Hays 
Boise, Idaho 83 702 
lgriffard@earthlink.net 









��e�s-le_y _________________ _ 
Deputy Prosecuting Attorney 
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LEO N. GRIFF ARl), ISB #4975 
GRlFFARD LAW OFFICE 
F I A.kJ §:S9M. 
623 W. Hays 
Boise, ID 83 702 
Telephone: (208) 331 �0610  
Fax: (208) 345-0050 
lgriffard@earthlink.net 
OCT 1 8 2012 
CANYON COUNTY CLeRK 
C ATKINSON, DEPUTY 
IN THE DISTRlCT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO IN AND FOR CANYON COUNTY 
JOHN DAVID WURDEMANN, 
Petitioner, 
vs. 
STATE OF IDAHO, 
Respondent. 
) 
) No. CV2003-4362C 
) 
) PETITIONER'S RESPONSE TO 
) STATE'S OBJECTION TO MOTION 




JOHN DAVID WURDEMANN, by the undersigned counsel, responds as follows to the 
State's Objection (hereinafter "Obj.") as follows: 
1 .  The state begins with the assertion that the Rule 60(b) Motion is untimely because it 
was not filed within six months of the judgment. (Obj . at 1 -2). This assertion is incorrect. 
I.R.Civ.P. 60(b)(6) provides that a party may seek relief from a judgment "for any other reason 
justifying relieP' and further, that such motion must be made "within a reasonable time''. Here, 
the Motion is made before the judgment has even become final, and in any event is made within 
a reasonable time. 
2. The state's argument that Petitioner has failed to state a claim upon which relief may 
be granted fails. The state miscasts the Petitioner, s claim, which is not only that trial counsel 
PETITIONER'S RESPONSE TO STATE'S OBJECTION TO MOTION FOR 
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failed to procure an expert to assist in challenging the reliability of the identifications. but that 
Petitioner did not knowingly and intelligently waive this important claim in this post conviction 
case. Indeed, the state chooses not to address the waiver issue at all in it's Objection. Nor does 
the state provide any evidence, e.g. an affidavit from post-conviction CO'Wlsel, to rebut the factual 
assertion that Petitioner was not adequately advised concerning his purported waiver. nor does 
the state rebut the factual assertion that he did not knowingly waive the claim. Because the state 
fails to present any record or other evidence to rebut Petitioner's claims concerning the purported 
waiver, this Court should preswne that these allegations are true. 
3.  The state goes on to say that 11Petitioner is attempting to avoid having to demonstrate a 
sufficient reason why he should be able to raise his claim again after he waived the claim in the 
previous case." (Obj . at p. 3). This assertion is plagued by circular reasoning and is based on the 
state's Counsel's assumption-not by any evidence in the record-- that there was a valid waiver in 
the first place. Petitioner isn't ��attempting to avoid having to demonstrate a sufficient reason'' 
for anything. Indeed, that is precisely the goal of his Rule 60(b) Motion, which is to challenge 
the adequacy of the purported waiver of crucially important claims. It is the state which is 
attempting to avoid having to respond to Petitioner's factual assertions by failing to present any 
evidence--only opinion-to rebut those assertions. Again, this Court should assume that-· 
because the state has failed to present any affidavit from post conviction counsel-the allegations 
in the Rule 60(b) Motion are true. 
4. The state's defense to the Rule 60(b) Motion is premised on the assumption that trial 
counsel chose to forego challenging the eyewitness identification because the delay in obtaining 
the expert services "would have resulted in Kenneth Wurdemann testifying against the 
PETITIONER1S RESPONSE TO STATE'S OBJECTION TO MOTION FOR 
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Petitioner". (Obj.  at p. 4). The state offers no record or evidentiary support for this dubious 
asswnption. For example the state asserts that trial counsel ''would have testified" to this effect 
if the eyewitness identification claim had gone to a post conviction hearing. But of course, Mr. 
Bishop has never actually testified to this, nor has he ever been subject to cross examination on 
this point. There is absolutely no support for this found in the entire record of this case. 
5. The state cites the unpublished decision of the Idaho Court of Appeals affinning John 
Wurdemann's conviction for the assertion that Kenneth Wurdemann ''agreed to testify against the 
Petitioner as part of his plea bargain". (Obj. at p. 4 ). However, that is not what the Court of 
Appeals said, which was simply that Kenneth had not, at the time of the trial, entered into a plea 
agreement calling for him to testify against John Wurdemann. State v. Wurdemann, Idaho Court 
of Appeals No. 30438, unpublished decision filed February 28, 2006, slip op. at p. 2, n. 1 .  The 
state produces no evidence that Kenneth Wurdemann ever agreed to testify against his brother 
John although he did testify against Sanchez and Pearce. In any event, there is nothing in the 
record to support the state's newly cobbled theory that the possibility of Kenneth testifying 
against John was Bishop' s reason for not consulting with an expert on the reliability of or 
otherwise challenging the identification procedures used to convict John Wurdemann. 
6. Finally, at the conclusion of the State's  Objection, the state re-employs the circular 
reasoning. According to the state, Wurdemann seeks to litigate issues that he "knowingly, 
voluntarily and intelligently waived'', but the state never addresses or presents any evidence to 
support the adequacy of the purported waiver. (Obj. at p. 4) In other words, Wurdemann 
knowingly, voluntarily and intelligently waived his most important claims because the state says 
so. The state concludes by stating "his assertions of ineffective assistance of post conviction 
PETITIONER'S RESPONSE TO STATE'S OBJECTION TO MOTION FOR 
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counsel are contradicted by the record" (emphasis supplied), but fails to provide any citations to 
the record in support. 
7. The State utterly fails to rebut, with admissible evidence from the record, or with any 
affidavits, the claims set forth in Mr. Wurdemann's Rule 60(b) motion. This Court must conduct 
an evidentiary heari.p.g, and in conjunction therewith, pennit Wurdemann to conduct reasonable 
discovery, a request for which will be forthcoming, and must also afford Wurdemann an 
adequate opportunity to prepare for said hearing. 
RESPECTFULLY SUBMITTED this __ day of October, 2012. 
Leo N. Griffard 
CERTIFICATE OF SERVICE 
I certify that a copy of this document was: _mailed postage prepaid at Boise, Idaho; 
or __ sent by facsimile; or _ hand delivered to Mr. Zachary J. Wesley, c/o Canyon 
County Prosecuting Attorney, 1 1 1 5  Albany Street, Caldwell, ID on 
Leo N. Griffard 
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ORDER VACATING AND RESCHEDULING 
STATUS CONFERENCE 




IT IS HEREBY ORDERED that the Status Conference scheduled for November 9, 
201 2, shall be VACATED and reset for November 20, 2012, at 1 :00 A.M., to be heard at 
the Canyon County Courthouse, before the Honorable Renae Hoff, District Judge, Canyon 
County, Caldwell, Idaho. All other terms and conditions of the order previously filed on 
August 30, 2012, remain in full force and effect. 
DATED: OCT 3 0 201 2 
ORDER VACATING AND RESCHEDULING ST CONFERENCE Page 1 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a copy of the foregoing Order was forwarded by me to 
the following persons this Wctay of October, 201 2. 
Bryan F. Taylor 
Canyon County Prosecutor 
Canyon County Courthouse 
Caldwell, ID 83605 
Mark J. Mimura 
Canyon County Public Defender 
5 1 0  Arthur St. 
Caldwell, ID 83605 
Leo N. Griffard Jr. 
ATTORNEY AT LAW 
623 W Hays 
Boise, ID 83702 
John Wurdemann 
IDOC No. 63 1 66 
I.C.C.- Unit G 
P .O. Box 7001 0  
Boise, ID 83 707 
Idaho State Board of Corrections 
Central Records 
P. 0. Box 83720 
Boise, ID 83 720-00 1 8  
Chrisyyy� 
Deputy Clerk of the Court 
ORDER VACATING AND RESCHEDULING ST CONFERENCE Page 2 
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NOV . 1 3 . 2012 3 : 1 0PM GORDON LAW OFC 
tt r£1/Jn I E-D -- --�.rt..:2 P. M ..... . .  
NOV f 9 2012 
CANYON COUNTY CLERK li1l RAVN!, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUOICIAL DISTRICT 
OF THE STATE OF IDAHO IN AND FOR CANYON COUNTY 
JOHN DAVID WURDEMANN, ) 
Petitioner, 
vs. 
STATE OF IDAHO, 
Respondent. 
) No. CV2003-4362C 
) 
) ORDER TO VACATE 





Based upon the Stipulation of the Parties, and good cause appearing, it is HEREBY 
ORDERED that the Status Conference scheduled for November 20, 20 12 is VACATED and Re-
set for December 20. 2012 at 1 1 :30 a.m. at the Canyon County Courthouse in Caldwell, Idaho. 
IT IS SO ORDERED .. 
Hon. Renae J, Hoff, District Court .[;P �s.e 
Dated: NOV 1 :> Z0 12 
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DEC . 1 8 . 2012 9 : 31AM • GORDON LAW OFC • N0 . 91f J .A.h (�?i.M. 
DEC 2 0 2012 
CANYON COUNTY CLERK 
S HILL, DEPUTY IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO IN AND FOR CANYON COUNTY 
JOHN DAVID WURDEMANN. 
Petitioner, 
vs. 
STATE OF IDAHO, 
Respondent. 
) 
) No. CV20034362C 
) 
) ORDER TO VACATE 





Based upon the Stipulation ofthe Parties, and good cause appearing. it is HEREBY 
ORDERED that the Status Conference scheduled for December 20, 20 12 is VACATED and Re-
set for January 1 8, 20 12 at 1 0:30 a.m. at the Canyon County Courthouse in Caldwell, Idaho 
before the Honorable Renae J. Hoff or Judge Hoff's successor. 
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
PRESIDING: RENAE J. HOFF DATE: February 1 3, 201 3  
JOHN DAVID WURDEMANN, ) COURT MINUTES 
) 
Petitioner, ) CASE NO: CV2003-4362*C 
) CR2002-5739*C 
vs. ) TIME: 1 :30 P.M. 
STATE OF IDAHO, 
) 
) REPORTED BY: Leda Waddle 
) 
Respondent. ) DCRT5 (2: 1 9-2:28) 
This having been the time heretofore set for status conference in the above 
entitled matter, the State was represented by Mr. Gregory Swanson, Deputy 
Prosecuting Attorney for Canyon County; and the petitioner was not personally present, 
but was represented by counsel, Mr. Leo Griffard. 
The Court reviewed prior proceedings held and noted the Court had continued 
this case because defense counsel was attempting to locate files of prior counsel. 
The Court recessed at 2:20 p.m. 
The Court reconvened at 2 :24 p.m. 
The Court noted again that Mr. Griffard had been unable to obtain files from prior 
counsel Mark Mimura or Scott Fouser. 
COURT MINUTES 
February 1 3, 201 3  Page 1 
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Mr. Griffard advised the Court that he submitted an order to the Court with a 
motion because he wanted to have a record made on the existence of the files, if 
anyone had them and if not, if anyone knew what happened to them. 
In answer to the Court's inquiry, Mr. Swanson indicated the State had no grounds 
on which to object to the Court ordering prior counsel to provide the files, or file a written 
response as to why they couldn't. 
Mr. Griffard advised the Court for the record that neither Mr. Mimura nor Mr. 
Fouser had been uncooperative, there was just some confusion about what happened 
to the files. 
The Court executed the Order and indicated it would have staff mail copies to 
each of prior counsel. 
The Court noted the additional matter with regards to argument on the 60b 
motion to set aside. The Court set that matter for oral argument on May 7, 201 3 at 
1 :30 p.m. If the petitioner or the State had additional fil ings they needed to file those 
by April 1 5th and parties had seven (7) days thereafter in which to file a response. 
COURT MINUTES 
February 1 3, 201 3  Page 2 
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LEO N. GRIFF ARD, ISB #4975 
GRIFF ARD LAW OFFICE 
623 W. Hays 
Boise, ID 83 702 
Telephone: (208) 33 1 -06 10  
Fax: (208) 345-0050 
lgriffard@earthlink.net 
• 
F I A.� 0([;3 9.M. 
FEB fl 2013 
CANYON COUNTY CLERK 
S MAUND, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO IN AND FOR CANYON COUNTY 
JOHN DAVID WURDEMANN, ) 
Petitioner, 
vs. 
) No. CV2003-4362C 
) 
) MOTION FOR ADVANCE 
) AUTHORIZATION TO INCUR 
) TRAVEL EXPENSES 
STATE OF IDAHO, ) 
) 
Respondent. ) 
LEO N. GRIFFARD, movant, moves the court for advance authorization to incur 
reimbursable travel expenses in connection with the representation of Mr. Wurdemann in this 
matter. In support, Counsel states as follows. 
1 .  This request is made pursuant to I. C. § 19-852 and I. C. § 19-4904. 
2. This court has determined that Mr. Wurdemann is an indigent person and has 
appointed the undersigned counsel to assist him at county expense. 
3 .  Mr. Wurdemann is incarcerated at the Idaho Correctional Institution-Orofino (ICIO). 
4. Counsel believes that it is necessary to confer with Mr. Wurdemann in person to 
review the files and to discuss this case. (See affidavit of Counsel attached). 




5. In connection with the above conference with his client, Counsel requests that he be 
permitted to incur the following expenses, to be reimbursed at County expense: 
Mileage for round trip travel from Boise to Orofino, Idaho 5 1 0  miles @ 55.5 cents = $283 .05 
One night lodging, if necessary. $80.00 
Total Amount Requested for Prior Authorization 363 .05 
6. Counsel believes that this would be the most cost effective way to accomplish the task. 
ED this �ay of February, 2013 .  
CERTIFICATE OF SERVICE 
I certify that a copy of th�bument was: __ mailed postage prepaid at Boise, Idaho; 
or __ sent by facsimile; or hand delivered to Mr. Zachary J. Wesley, c/o Canyon 
County P. osecut · g Attorney, 1 1 1 5 A bany Street, Caldwell, ID on 
Q__ 
Leo N. Griffard 
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AFFIDAVIT OF LEO N. GRIFFARD 
LEO N. GRIFFARD, being duly sworn, states as follows: 
I .  I am court appointed counsel for Petitioner John David Wurdemann in Case No. 
CV2003-4362C; 
2. I have requested funding for travel expenses to confer with my client Mr. Wurdemann 
at the Idaho Correctional Institution Orofino (ICIO) in Orofino, Idaho; 
3. Given the nature and complexity of this case, in my professional judgment it is 
necessary for me to meet with Mr. Wurdemann face to face and in a setting appropriate for a 
comprehensive attorney-client confidential meeting; 
4. If Mr. Wurdemann were not an indigent person, and not confined by the Idaho 
Department of Corrections at Orofino, Idaho, the requested expenses would not be necessary; 
5 .  The requested expenses are reasonable, and are the most cost-effective way to allow 
me to adequately me my professional obligations to my client. 
STATE OF IDAHO 




Subscribed and sworn to before //fAc. V )1/IL.1(Lp f-1 '-/ , Notary 
Public, State of ldaho on this the �day of February, 2013 ,  
·····:�:·;;�·;·..... :::ba /M� /' .. "'.................. •...... Notary Public, e of idah '? a /., , j ;/" -< ., fl. y ··.._ � \ My Commission Expires on �� L O�/ 'J . .. ·.�: : '"' \ : : t ·  • .  � , l' .  • : : ' ""' ,.. ..v : 0 : : • ....,� : ::r: ;  \ "' p\)1b •• •• ..... "{' $  , .... .. . ...;;;" .. .. .... ..... � .. .. • ........ S]' A TE 0 ........ .. 
........................ 
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FEB fl 2013 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRllAlJYON COUNTY CLERK 
S MAUND,  DEPUTY 
OF THE STATE OF IDAHO IN AND FOR CANYON COUNTY 
JOHN DAVID WURDEMANN, ) 
Petitioner, 
vs. 
STATE OF IDAHO, 
Respondent. 
) No. CV2003-4362C 
) 
) 
) AUTHORIZATION TO INCUR 




Pursuant to I. C. § 1 9-852 and I. C. § 1 9-4904, and based upon the Motion and Affidavit of 
Court Appointed Counsel Leo N. Griffard, the court finds that the requested travel expenses are 
reasonable and necessary. The Court hereby authorizes Counsel to incur the following expenses 
to be reimbursed at County expense: 
Mileage for round trip travel from Boise to Orofino, Idaho 5 1 0  miles @ 55.5 cents = $283 .05 
One night lodging, if necessary. $80.00 
Total Amount Authorized $363.05 
IT IS SO ORDERED. 
? '  
District Court J 
Dated: ___ .�,.---.,�---++++--1-1-- -4\------
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FEB 1 4 2013 
CANYON COUNTY CLERK 
S HILL, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMAN, 
Petitioner, 
vs. 




STATE OF IDAHO, 
Res ondent. 
The above-captioned case came on for hearing before the court on February 1 3, 2013 .  
The Petitioner was not present but was represented by his counsel Mr. Leo N. Griffard. The 
State was represented by Greg Swanson. 
In view of the order from the Idaho Supreme Court of August 3, 2012 suspending the 
appellate briefing schedule until this court decided Rule 60(b) filed by the Petitioner, the court 
set down the following schedule: 
1 .  The Petitioner and Respondent shall have until April 1 5, 201 3  to file any new 
responses or motions in relation to Rule 60(b) motion; specifically the Petitioner shall 
have until that date to file a reply brief to the State's objection. 
2.  The State shall have until April 22, 20 1 3  to respond to any new matters filed by the 
Petitioner. 
3 .  This matter shall be set down for oral argument on all pending motions on May 7, 
201 3  at 1 :30  p.m. 
Dated this l .2{'1day of February, 2013 .  
SCHEDULING ORDER PAGE-2 
60
1 ' • • 
CERTIFICATE OF SERVICE 
The undersigned certifies that on '\JJ, day of February, 2013 ,  s/he served a true and correct 
copy of the original of the foregoi;ftcHEDULING ORDER on the following individuals in the 
manner described: 
• upon counsel for petitioner: 
Leo N. Griffard 
CANYON COUNTY PUBLIC DEFENDER'S OFFICE 
5 1  0 Arthur St 
Caldwell, ID 83605 
• upon counsel for respondent: 
Greg Swanson 
Deputy Prosecuting Attorney 
1 1 1 5 Albany 
Caldwell, Idaho 83605 
and/or when s/he deposited each a copy of the foregoing ORDER in the U.S. Mail with sufficient 
postage to individuals at the addresses listed above. 
SCHEDULING ORDER PAGE-2 
CHRIS YAMAMOTO, 
Clerk of the Court 
By:���d)-
Deputy Clerk of the Court 
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6jctp A.M. P.M 
FEB 1 4 201. 
CANYON COUNTY CLERK 
S HILL, DEPLITY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO IN AND FOR CANYON COUNTY 
JOHN DAVID WURDEMANN, 
Petitioner, 
vs. 
STATE OF IDAHO, 
Respondent. 
) / ) No. CV2003-4362C _ '>' 11 
) �&ci) ;;L - � "--) ORDER TO PRODffcif ATTORNEY ) FILES ) ) ) ) 
Upon the request of Petitioner's present counsel, Leo N. Griffard, the Court hereby 
orders as follows: 
Within 14 days of this Order, Petitioner's prior counsel, Scott E. Fouser, as a former 
member of the CANYON COUNTY PUBLIC DEFENDER'S OFFICE, and Mark J. Mimura, 
MIMURA LAW OFFICES, PLLC, as the current CANYON COUNTY PUBLIC DEFENDER, 
shall make available to Mr. Griffard any and all client/case files in their possession which pertain 
to this post conviction case and to the underlying criminal case No. CR2002-5739. Alternatively, 
prior counsel shall file a written response to this Order detailing any knowledge they may have 
concerning the location or disposition of the said files. 





CERTIFICATE OF SERVICE 
The undersigned certifies that onE day of February, 20 13 ,  slhe served a true and correct 
copy of the original of the foregoing ORDER TO PRODUCE ATTORNEY FILES on the 
following individuals in the manner described: 
• upon counsel for petitioner: 
Mark J. Mimura 
CANYON COUNTY PUBLIC DEFENDER'S OFFICE 
5 1 0  Arthur St 
Caldwell, ID 83605 
• upon counsel for respondent: 
Greg Swanson 
Deputy Prosecuting Attorney 
1 1 1 5 Albany 
Caldwell, Idaho 83605 
• and upon 
Scott E. Fouser 
Attorney at Law 
802 Arthur St 
PO Box 606 
Caldwell, ID 83606-0606 
and/or when s/he deposited each a copy ofthe foregoing ORDER in the U.S. Mail with sufficient 
postage to individuals at the addresses listed above. 
CERTIFICATE OF SERVICE PAGE-2 
CHRIS YAMAMOTO, 





















APR 1 6 2013 
D P.M. 
CANYON COUNTY CLERK 
S HILL, DEPUTY 
IN1WDm'U!Tt'!OUI!rOJ!fMI'Mif>�� 
OF 11m STATEOPl:bABO JN AND Pal. CANYON COUNTY 
Based upon the lltipulatioa oftbeplllrties. -.1 �··�.·� U.:Motiondue<me 
of Apdl ts. 2013 is� until Apdil,. 2013 • •  
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LEO N. GRIFFARD, ISB #4975 
GRlFFARD LAW OFFICE 
623 W. Hays 
Boise, ID 83702 
Telephone: (208) 33 1-0610  
Fax: (208) 345 .. 0050 
!griffard@earthlink.net 
· ··· N0 . 170·- ---- P .  z-----
F I A.�J:�gM 
APR 1 I i013 
CANYON COUNTY CLEnK 
C ATKINSON, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO IN AND FOR CANYON COUNTY 
JOHN DAVID WURDEMANN, 
Petitioner, 
vs. 
STATE OF IDAHO, 
Respondent. 
) 
) No. CV2003-4362C 
) 
) MOTION FOR LEAVE TO 





JOHN DAVID WURDEMANN, by the undersigned counsel, moves for leave to conduct 
limited discovery pursuant to I.C.R. 57(b), I.R.Civ.P. 30(b)(5) and I.R.Civ.P. 34. In support, 
Wurdemann states as follows: 
LDISCOVERY REQUESTED 
Wurdemann requests leave of court to depose Scott E. Fauser, as a former member of the 
Canyon County Public Defender's Office, and Mark J. Mimura, Mimura Law Offices, PLLC, as 
the cWTent Canyon County Public Defender. Pursuant to I.R.Civ.P. 30(b)(5), Wurdemann 
requests that Mr. Fauser and Mr. Mimura produce at the Depositions any and all client/case files 
in their possession which pertain to their representation ofWurdemann in this post conviction 
case and in the underlying criminal case No. CR2002-5739. 
MOTION FOR LEAVE TO CONDUCT LIMITED DISCOVERY-I 
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ll. REASON FOR REQUEST 
NO . 170·-- -- --p . 3--· . -· 
On February 14, 20 13 this court ordered that, within 1 4  days, Mr. Fouser and Mr. 
Mimura: 
"shall make available to Mr. Griffard any and all client/case files in their 
possession which pertain to this post conviction case and to the underlying 
criminal case No. CR2002-5739, Alternatively, prior counsel shall file a written 
response to this Order detailing any knowledge they may have concerning the 
location or disposition of the said ftles." 
To date, the undersigned counsel is unaware of any response by either Mr. Fouser or Mr. Mimura 
to the Court's Order. Counsel has not received any responses to the Court's order, nor does the 
Idaho State Repository reflect that any responses have been submitted. 
III, AUTHORITY TO GRANT REQUEST 
Whether to authorize discovery in a post conviction case is a matter directed to the 
discretion of the trial court. I.C.R. 57(b); Aeschliman v. State, 1 32 Idaho 397, 402. 758 P.2d 749, 
973 P.2d 749, 754 (Ct. App. 1 999); Fairchild v. State, 128 Idaho 3 1 1, 3 1 9, 912 P.2d 679, 687 
(Ct. App. 1 996). The district court is not required to order discovery "unless necessary to protect 
an applicant's substantial rights." Griffith v. State� 121 Idaho 371 , 375, 825 P.2d 94, 98 (Ct. App. 
1 992). "Reasonable discovery may be permitted subject to supervision and firm control by the 
trial court to prevent abuses.'' Murphy v. State, 139 P. 3rcl 741 ,  750 (Ct. App. 2006) (quoting 
from Merrifield v. Arave, 128 Idaho 306, 3 10, 9 1 2  P .2d 674, 678 (Ct. App. 1 996)). 
Wurdemann's present counsel's simple request that he have access to Wurdemann1s prior 
COWlsels' files is entirely reasonable and is necessacy to protect his substantial rights. The 
requested discovery is not unduly burdensome. Indeed� the undersigned counsel has attempted 
to resolve this matter in a less burdensome manner, but unfortunately prior counsel have not 
66
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··
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responded, leaving Wurdemann with no choice but to seek leave to conduct the discovery as 
requested herein. 
RESPECTFU Y SUBMITTED this � of April! 2013. 
CERTIFICATE OF SERVICE 
Uertify that a copy of this document was: __ mailed postage prepaid at Boise� Idaho; 
or / sent by facsimile; or hand delivered to Mr. Zachmy J. Wesley Deputy �- ---
Prosecu 'ng Pr ecuting Attorney� 1 1 15 Albany Street, CaldwenJ ID on 
i�Griffatd 
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LEO N. GRIFFARD, ISB #4975 
GRIFFARD LAW OFFICE F I A_k /�M 
623 W. Hays 
Boise, ID 83 702 
Telephone: (208) 33 1 -06 1 0  
Fax: (208) 345-0050 
1 griffard@earthlink.net 
APR 1 7 2013 
CANYON COUNTY CLERK 
C ATKINSON, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRJCT 
OF THE STATE OF IDAHO IN AND FOR CANYON COUNTY 
JOHN DAVID WURDEMANN, ) 
Petitioner, 
vs. 
) No. CV2003�4362C 
) 
) MOTION FOR FUNDS TO RETAIN 
) EXPERT SERVICES 
) 
STATE OF IDAHO, ) 
) 
Re�pondent. ) 
JOHN DAVID WURDEMANN, by the undersigned counsel, moves for an Order of this 
Court providing that he be allowed to retain, at county expense, an expert witness, to wit, 
Professor Daniel Reisberg, to assist him in this case. In support, Counsel states as follows. 
I. NATURE OF REQUESTED SERVICES 
This court is well familiar with the underlying facts of this case, No. CR2002-5739. The 
court will recall that there was alleged eyewitness testimony identifying Mr. Wurdemann as one 
ofthe perpetrators of the crime. 
Daniel Reisberg is a Professor of Psychology at Reed College in Portland, Oregon. Idaho 
Courts have recognized that Professor Reisberg) a cognitive psychologist, is an expert concerning 
the types of suggestive procedures that can render an eyewitness identification wueliable and 
MOTION FOR FUNDS TO RETAIN EXPERT SERVICES--1 
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proper guidelines regarding witness interviews and specific types of police conduct that could 
compromise a witness's memory. State v, Almaraz, Idaho Suprelllle Court No. 35827, substitute 
opinion issued April I ,  201 3 .  
II. REASON FOR REQUEST 
As more fully set forth in the Memorandum in Support of Wurdem.ann's  instant Rule 
60(b) Motion, the identification techniques used by law enforcement in his case are of crucial 
importance, Wurdemann submits that before his most recent post-conviction counsel could 
have made an informed decision to advise Wurdemann to abandon his claims concerning the 
reliability of the eyewitness identifications used to convict Wurdemann, post conviction counsel 
should have had the identifications and their underlying techniques evaluated by a qualified 
eXpert. Wurdemann re-emphasizes that the reliability of the eyewitness identifications and 
techniques used in the investigation and prosecution of this crime have already been called into 
question. See State v. Pearce, 146 Idaho 241 ;  1 92 P.3d 1 065, 107 1 ,  1 075 (2008). 
III. AUTHORITY TO GRANT REQUEST 
Idaho Code Section 19-4904 states: "If the applicant is unable to pay court costs and 
expenses of representation, including stenographic, printing, witness fees and expenses, and legal 
servicest these costs and expenses, and a court-appointed attorney may be made available to the 
applicant in the preparation of the application, in the trial court, and on appeal . . .. ' •(emphasis 
added). In this case, the retention of a cognitive psychologist as an expert witness is necessary to 
protect Wurdemann' s substantial rights to effective assistance of counsel, and thus the statute 
provides for county funding of this request. Murphy v. State, 1 39 P.3d 741. 749-75 1 (Ct. App. 
2006). 
MOTION FOR FUNDS TO RETAIN EXPERT SERVICES-2 
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WHEREFORE� Wurdemann respectfully prays that the Court authorize his counsel to 
retain the services of Professor Daniel Reisberg to assist him in this case. To deny this request 
would violate Wurdemann • s rights to the effective assistance of counsel and to due process of 
law as guaranteed by the Sixth and Fourteenth Amendments to the United States Constitution 
and Article I, Section 1 3  of the Idaho Constitution. 
L Y SUBMITTED this J:l/iay of April, 2013 .  
CERTIFICATE OF SERVICE 
_}Certify that a copy of this docwnent was: _mailed postage prepaid at Boise, Idaho; 
or � sent by facsimile; or __ hand delivered to Mr. Zachary J. Wesley Deputy 
Prose uting rosecuting Attorney, 1 1 1 5 Albany Street, Caldwell, ID on 
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MAY 0 7 20f3 
CANYON COUNTY CLERK 
C ATKINSON, DEPUTY 
IN  THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN, 
Petitioner, 
vs. 
STATE OF IDAHO, 
Res ondent. 
CASE NO. CV03-4362 
ORDER VACATING AND 
RESETTING ORAL ARGUMENT 
Based upon the request of Mr. Griffard , counsel for the petitioner, to 
vacate the hearing scheduled on May ih, 201 3  at 1 :30 p.m. due to a family 
emergency and the State having no objections, 
IT IS HEREBY ORDERED that the hearing scheduled for May 7, 201 3 at 
1 :30 p .m.  for oral argument be vacated and rescheduled for June 1 9, 201 3  at 
1 : 30 p .m.  before the Hon . Renae J. Hoff, Senior Judge. 
DATED this l day of May,� 
ORDER VACATING AND RESETTING ORAL ARGUMENT - PAGE-l 
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CERTIFICATE OF SERVICE 
The undersigned certifies that on f day of May, 201 3, s/he served a true 
and correct copy of the original of the foregoing ORDER VACATING AND 
RESETTING ORAL ARGUMENT on the following individuals in the manner 
described : 
• Upon the counsel for petitioner: 
Leo N .  Griffard Jr. 
ATIORNEY AT LAW 
623 W Hays 
Boise, ID 83702 
• upon counsel for respondent: 
Zachary J. Wesley 
CANYON COUNTY PROSECUTOR'S OFFICE 
1 1 1 5 Albany St, Caldwell, ID 83605 
Caldwell ,  ID 83605 
when s/he caused the same to be deposited into the U.S.  Mails, sufficient 
postage attached . 
CHRIS YAMAMOTO, Clerk of the Court 
By: _0::::.=:., ---==Wzk�{/}t()�· ?21-<->...<..�­
Deputy Clerk of the Court 
ORDER VACATING AND RESETTING ORAL ARGUMENT - PAGE-2 
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
PRESIDING: RENAE J. HOFF DATE: JUNE 27, 2013 











CASE NO: CV-2003-0004362*C 
TIME: 1 :30 P.M 
REPORTED BY: Leda Waddle 
DCRT 1 ( 142-207) 
This having been the time heretofore set for motion hearing in the above entitled matter, 
the petitioner was not personally present, however was represented by counsel, Mr. Leo N. 
Griffard and the respondent was represented by Mr. Zachery Wesley, Deputy Prosecuting 
Attorney for Canyon County. 
The Court noted the case, parties present, noting this had been the time set for oral 
argument in connection with the Petitioner's Motion for Relief from Judgment Pursuant to 
60(b) together with the Petitioner's Motion for Leave to Conduct Limited Discovery as it 
related to the attorneys who had represented the Petitioner and the Petitioner's Motion for 
Funds to Retain Expert Services in relation to the line-up. 
Mr. Griffard presented argument in support of the Petitioner's Motion for Limited 
Discovery, requested the matter be set for hearing with counsel to be served with a Subpoena 
Duces Tecum and demand for counsel to produce the files. 
COURT MINUTES 
JUNE 27, 201 3  Page 1 
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Mr. Wesley presented comments concerning the Respondent's position and it related to 
the Petitioner's Motion to Conduct Limited Discovery, acknowledging the Respondent did not 
have a stake on the issue, therefore did not have a position in terms of how to ensure the Order 
had been complied with. 
With respect to the Motion for Leave to Conduct Limited Discovery, the Court 
noted counsel would be allowed to set the matter for hearing at which time the attorneys' 
could be sworn under oath concerning the issues, noting the matter could be set for hearing 
either on August 6, 2013 at 9:30 a.m. or August 5, 2013 at 1 :30 p.m., and noted an 
alternative date could be secured from its staff. 
Mr. Griffard presented argument in support of the Petitioner's Motion for Funds to 
Retain Expert Services, recognizing the Court may require the file issue be resolved prior to the 
issuance of a ruling on this matter. 
Mr. Wesley presented argument in opposition of the motion, recognizing the same may 
be premature. 
Mr. Griffard responded with further argument in support of the motion. 
The Court announced its Findings of Fact and Conclusions of Law for the record, 
granted the Motion for Relief from Judgment and allowed for retention as it related to the 
Motion for Funds to Retain Expert Services pending the hearing to determine whether or 
not the files had been located. 
The Court directed Mr. Griffard to prepare an Order Granting the Relief Under 
60(b) and an order allowing retention of expert, if necessary, following a determination in 
COURT MINUTES 
JUNE 27, 201 3 Page 2 
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terms of whether or not there were any files. The Court further directed Mr. Griffard to 
notice the matter up for hearing on a Motion to Produce Files as it related to the Motion to 
Conduct Limited Discovery concerning the files as previously instructed by the Court. 
Court adjourned. 
COURT MINUTES 




JUN. 28. 2013 1 : 13PM GORDON LAW OFC 
_F_I A.� l��.M.' 
J�L 0 5 2013 
CANYON COUNTY CLERK 
R BERRY, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO IN AND FOR CANYON COUNTY 
JO:HN DAVID WURDEMANN, 
Petitioner, 
vs. 
STATE OF IDAHO, 
Respondent 
) 




} FROM JUDGMENT PURSUANT 
) TO I.R.Civ.P. 60(b) 
) 
) 
Petitloner1s Rule 60(b) Motion for ReliefFrom Judgment entered on August 4. 201 1  is 
hereby GRANTED. The Petitioner's Motion for Funding of� Services is taken under 




CERTIFICATE OF SERVICE 
The undersigned certifies that on _5_ day of July, 201 3, s/he served a true and 
correct copy of the original of the foregoing ORDER on the fol lowing individuals 
in the manner described: 
• upon counsel for plaintiff: 
Bryan Taylor 
Prosecuting Attorney 
1 1 1 5 Albany 
Caldwell ,  Idaho 83605 
• upon counsel for defendant: 
Leo N .  Griffard Jr. 
ATTORNEY AT LAW 
623 W Hays 
Boise, ID 83702 
and/or when s/he deposited each a copy of the foregoing ORDER in the U .S. 
Mail with sufficient postage to individuals at the addresses listed above. 
CERTIFICATE OF SERVICE 
CHRIS YAMAMOTO, 
Clerk of the Court 
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JLIN.28 . 2013 1 : 13PM -RDOM LAW OFC e 1'10. 275 � I A.�)� q,M. 
JUL 0 5 2013 
IN Tim DISTRICT COURT OF THE THIR.0 JUDICIAL DISTRICT 
OF THE STATE OF IDAHO IN Al\11) FOR CANYON COUNTY 
CANYON COUNTY CLERK 
R BERRY, DEPUTY 
JOHN DAVID WURDBMANN, ) 
Petitioner, 
STATE OF IDAHO, 
Respondent 
) No. CV2003-4362C 
) 
) 
) ORDER TO AUTHORIZE SERVICE 
) OF SUBPOENAS DUCES TECUM 
) AT COUNTY EXPENSE 
) 
) 
Petitioner's Counsel, Leo N. Orlffar� is hereby authorized to cause subpoenas duces 
teoum to be served upon Petitioner's Plior Counsel at county expense. Because the State does 
oot object to the is$uance of said subp0en8$, the notice requkem.ent ofl.R.Civ.P. A-5(b)(2) is 
Hon. Renae H .:1::1\ )_ District COmt Judg� J 
naum: ____________________ ��� 
78
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CERTIFICATE OF SERVICE 
The undersigned certifies that on 5 day of July, 201 3, s/he served a true and 
correct copy of the original of the foregoing ORDER on the following individuals 
in the manner described : 
• upon counsel for plaintiff: 
Bryan Taylor 
Prosecuting Attorney 
1 1 1 5 Albany 
Caldwell ,  Idaho 83605 
• upon counsel for defendant: 
Leo N .  Griffard Jr. 
ATTORNEY AT LAW 
623 W Hays 
Boise, ID 83702 
and/or when s/he deposited each a copy of the foregoing ORDER in the U .S. 
Mail with sufficient postage to ind ividuals at the addresses listed above. 
CERTIFICATE OF SERVICE 
CHRIS YAMAMOTO, 






CANYON COUNTY Cf..ER 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICTS HATFIELD, DEPUTY K 
OF THE STATE OF IDAHO IN AND FOR CANYON COUNTY 
JOHN DAVID WURDEMANN, ) 
Petitioner, 
vs. 
STATE OF IDAHO, 
Respondent. 
) No. CV2003-4362C 
) 
) ORDER TO VACATE 





Based upon the stipulation of the parties, and good cause appearing, the Motion Hearing 
scheduled for August 6, 2013, is vacated and rescheduled for Ufpt-. II )CJ� 13 , at 
80
., 
IN  THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
PRESIDING: RENAE J. HOFF DATE: SEPTEMBER 1 1 , 201 3 
JOHN DAVID WURDEMANN 
Petitioner, 
vs 











) _______________________ ) 
COURT MINUTES 
CASE NO: CV-2003-0004362*C 
TIME: 1 :30 P.M 
REPORTED BY: Kathy Klemetson 
DCRT 3 { 145-1 49) 
This having been the time heretofore set for hearing on the Petitioner's Motion 
for Appearance of Attorneys Pursuant to Subpoena Duces Tecum in the above 
entitled matter, the Petitioner did not personally appear, but was represented by 
counsel, Mr. Leo N .  Griffard, and the respondent was represented by Mr. Zachery 
Wesley, Deputy Prosecuting Attorney for Canyon County. 
The Court noted it had briefly discussed this matter and an upcoming status 
conference with counsel. 
Mr. Griffard presented statements and noted both Mr. Fouser and Mr. Mimura 
had complied with the Subpoena Duces Tecum that the Court had issued; specifically 
that Mr. Fouser did not have any of the files and that he believed he gave all the files to 
Mr. Mimura when he took over the Public Defender contract. Further, Mr. Griffard 
COURT MINUTES 
SEPTEMBER 1 1 ,  201 3  1 
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stated that Mr. Mimura did deliver a stack of documents to his office; but that the 
documents were incomplete. However, Mr. Griffard stated he believed, and took Mr. 
Mimura at h is word, that he did provide all documents that he had in his possession; but 
that the location of trial counsels' file (Mr. Bishop) was unknown, and there was not any 
memoranda or correspondence to the client pertaining to the post-conviction relief 
action . Mr. Griffard further noted it appeared that the material received from Mr. Mimura 
contained a post-conviction relief file from the firm of Wiebe and Fouser; so that would 
be consistent with Mr. Fouser's representation that he had provided what he had to Mr. 
Mimura. 
Mr. Griffard advised the Court he wou ld like the record to reflect that the records 
provided are incomplete; but that he believed it would be in the best interest of the 
Petitioner to move forward. 
The Court scheduled the matter for status conference on December 3, 201 3 
at 1 0:00 a.m. before this Court (Judge Hoff). 
The Court determined the Petitioner's counsel was still working on the issue of 
funding for expert witnesses; and Mr. Griffard stated he would be noticing the matter up 
for hearing shortly. 
The Court adjourned at 1 :49 p.m. 
COURT MINUTES 
SEPTEMBER 1 1  I 201 3  2 
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
PRESIDING: RENAE J. HOFF DATE: JANUARY 23, 2014 











CASE NO: CV -2003-0004362*C 
TIME: 3 :30 P.M 
REPORTED BY: Christine Rhodes 
(Tucker and Associates) 
DCRT 1 (350-353) 
This having been the time heretofore set for status conference in the above entitled 
matter, the Petitioner was not present, however was represented by counsel, Mr. Leo N. Griffard 
and the Respondent, State of Idaho, was represented by counsel, Mr. Gregory Swanson, Deputy 
Prosecuting Attorney for Canyon County. 
The Court noted the case, parties present and noted it had the opportunity to discuss this 
matter with counsel in chambers. 
The Court set the matter for evidentiary hearing on May 20, 2014 (one day) at 9:00 
a.m. before this Court. 
Additionally, the Court noted there had been a pending motion for an expert brought by 
the Petitioner, further noting there had been a proposed order which had been shared with the 
State. However, in the event there had been a disagreement as it related to the proposed order, 
COURT MINUTES 




the Court noted it expected the issue would be noticed up for hearing on March 5 ,  2014 at 9:00 
a.m. before this Court, otherwise the Court had an expectation the order would be scanned to this 
Court for signature. 
In answer to Mr. Swanson's inquiry as it related to the order, the Court noted it had 
previously indicated it would be granted; therefore Mr. Griffard had prepared the proposed order. 
Thirty (30) days prior to trial, the Court directed counsel to disclose in writing, and 
have had filed with the Court, any expert witnessed together with a summary of opinions to 
be given. Further, within fourteen (14) days prior to trial, the Court directed counsel to 
have filed witness and exhibit lists. 
In answer to the Court's inquiry, each of counsel indicated the record as made by the 
Court had been their understanding of discussions held in chambers. 
The Court directed a notice of hearing be generated by the clerk. 
Court adjourned. 
COURT MINUTES 




!119 A.� E gM. 
FEB 1 1 2014 
CANYON COUNTY CLERK 
S MEHIEL, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN, 
Petitioner, 
vs. 
STATE OF IDAHO, 
Respondent. 
CASE NO. CV2003-04362 
ORDER GRANTING MOTION FOR 
FUNDING OF EXPERT SERVICES 
Pending before the Court is the Petitioner's Motion for funding of expert services. 
Petitioner seeks to obtain funding, at county expense, to retain the services of an expert cognitive 
psychologist, to wit, Professor Dania! Reisberg. 
Therefore, good cause appearing, the Petitioner's Motion for funding is GRANTED as 
follows: 
Petitioner's Counsel is authorized to retain the services of Professor Reisberg, in an 
amount not to exceed $1 000.00 to consult with Counsel in this case. Counsel shall submit to the 
court an itemized statement reflecting the services rendered by Professor Reisberg prior to any 
payment for such services. The County will not be responsible for any amount greater than 
$ 1 000.00 without specific prior authorization from the Court. 
ORDER GRANTING MOTION FOR 
FUNDING OF EXPERT SERVICES 
85
• 
rr IS SO ORDERED. 
DATED This1 day of 1�, 2014. 
ORDER GRANTING MOTION FOR 
FUNDING OF EXPERT SERVICES 2 
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APR f 
CANYON COUNTY RK B HATFIELO, DEPUTY 
IN TilE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO IN AND FOR CANYON COUNTY 
) 
) No. CV2003-4362C 
JOHN DAVID WURDEMANN, 
Petitioner, 
vs. 
STATE OF IDAHO, 
Respondent. 
) 
) ORDER TO VACATE AND RE-SET 





Based upon the stipulation of the parties, and good cause appearing, the Evidentiary 
Hearing scheduled for May 20, 2014 is VACATED and rescheduled for June 23, 2014 at 1 :30 
p.m. 







Ff f{;.k E D P.M. 
MAY 2 9 2014 
CANYON COUNTY CLERK 
S MEHIEL, DEPUTY 
l�Mllna .. d....flfWr-�-�;lf\f�j)---S-OIJ!}0tJIMdci'�l-f A 
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CERTIFICATE OF SERVICE 
The undersigned certifies that on ___d8day of May, 2014, slhe served a true and correct 
copy ofthe original ofthe foregoing ORDER TO VACATE AND RESET 
EVIDENTIARY HEARING on the following individuals in the manner described: 
• upon counsel for petitioner: 
Leo N. Griffard Jr. 
ATTORNEY AT LAW 
PO Box 2006 
Boise, ID 83701 
• upon counsel for respondents: 
Zachary J. Wesley 
CANYON COUNTY PROSECUTOR'S OFFICE 
1 1 1 5 Albany St 
Caldwell, ID 83605 
and/or when s/he deposited each a copy of the foregoing ORDER in the U.S. Mail with 
sufficient postage to individuals at the addresses listed above. 
CERTIFICATE OF SERVICE 
CHRIS YAMAMOTO, 




JUN 1 6 2014 
CANYON COUNTY CLERK 'A A-NDFRSOI\l . DE:-nJTY IN THE DlSTRICT COURT OF THE THIRD JUD1CIAL DISTRICT 
OF THE STATE OF IDAHO IN ANn FOR CANYON COUNTY JOHN DAVID WUR.DEMANN, 
Petitioner, 
vs. 
STATE <lF IDAHo. 
,. Respon�t. 
} 





· 'The'CO\m�aD·mr�statusOOnrerenceinm�bnJ� 10. 2014. Leo G.tiffiud appeared for the Petitioner md Deputy Prosecuting Attorney Zachary Wesley appeared 
for the .State_- ... Tf1e patti� .agT�. 1:9. ad the Court orders, the following; � • • c • • • ' • • • •• ' 
��< (:."<: ' any expert reports or affidavits by July 15, 
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CERTIFICATE OF SERVICE 
The undersigned certifies that on 11£_ day of June, 2014, s/he served a true and correct 
copy of the original of the foregoing SCHEDULING ORDER on the following 
individuals in the manner described: 
• upon counsel for petitioner: 
Leo N. Griffard Jr. 
ATTORNEY AT LAW 
PO Box 2006 
Boise, ID 83701  
• upon counsel for respondents: 
Zachary Wesley 
CANYON COUNTY PROSECUTOR'S OFFICE 
1 1 1 5  Albany St 
Caldwell, ID 83605 
and/or when s/he deposited each a copy of the foregoing ORDER in the U.S. Mail with 
sufficient postage to individuals at the addresses listed above. 
CHRIS YAMAMOTO, 
Clerk of the Court 
By: Dh tQlt1Jlew15\ 
Deputy Clerk of the Court:.=.__ ""--
CERTIFICATE OF SERVICE 
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•  • F I A.k � s:�.M. 
SEP 1 5 2014 
CANYON COUNTY CLERK 
·� DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN, 
Petitioner, CASE NO. CV2003-4362 
vs. 
STATE OF IDAHO, 
SCHEDULING ORDER SETTING 
STATUS CONFERENCE, AND 
EVIDENTIARY HEARING 
Res ondent. 
This is a civil action. 
THEREFORE, THIS ORDERS THAT: 
The above-described matter is set as follows: 
(a) Petitioner's expert's report summarizing his findings, opinions and the underlying 
facts or data relied upon to reach his findings and opinions related to eye witness 
identification is due to the court and opposing counsel on or before October 17, 
2014. 
(b) Respondent has until 5:00 p.m. on December 1, 2014, to respond and/or file any 
objection to Petitioner's expert or his report. 
(c) A Status Conference will be set for December 2, 2014, at 10:00 a.m., at the 
Canyon County Courthouse, 1 1 1 5 Albany St., Caldwell, Idaho 83605. 
(d) The matter is set for a two (2) day evidentiary hearing to commence on 
January 6, 2015, at 9:00 a.m., and January 7, 2014, at 9:00 a.m. before the 
SCHEDULING ORDER SETTING STATUS CONFERENCE, 
AND EVIDENTIARY HEARING 
Page 1 of 3 
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Honorable Renee Hoff, at the Canyon County Courthouse, 1 1 1 5  Albany SL, 
Caldwell, Idaho 83605. 1' ) 1{ DATED this __ ""cJ.:;...__ day of September, 2(114. 
SCHEDULING ORDER SETTiNG STATUS CONFERENCE, 
AND EVIDENTIARY lli!.A.RlNG 
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CERTIFICATE OF SERVICE 
The undersigned certifies that on _iS_ day of September, 2014, they served a true and 
correct copy of the foregoing SCHEDULING ORDER SETTING STATUS CONFERENCE, AND 
EVIDENTIARY HEARING on the following individuals in the manner described: 
• Upon counsel for the Petitioner via U.S. Mail: 
Elisa Massoth 
P. 0. Box 1 003 
Payette, Idaho 8366 1 
• Upon counsel for Respondent by placing in CCPA's basket: 
Zachary J. Wesley, Deputy 
CANYON COUNTY PROSECUTOR'S OFFICE 
1 1 1 5 Albany Street 
Caldwell, Idaho 83605 
SCHEDULING ORDER SETTING STATUS CONFERENCE, 
AND EVIDENTIARY HEARING 
Page 3 of 3 
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� e p .  L � .  L U 1 41f '+ : 4H lVI 
Elisa G. Massoth, ISB NO. 5647 
Dartanyon G. Burrows, ISB NO. 8259 
Elisa G. Massoth, PLLC. 
14 S. Main Street, Suite 200 
P. 0. Box 1003 
Payette, Idaho 83661 
Telephone 208�642-3797 
Facsimile 208-642-3799 
ISB NO. 5647 
ISB NO. 8259 
en1assoth�s.net 
dburrows@k.mrs.net 
Attorney for Plaintiff 
F 1 A.k�.M. 
SEP 2 5 2014 
CANYON COUNTY CLERK 
C LAKE, DEPUTY 
N o .  � U L U  � .  L 
IN THE DISTRICT COURT OF THE TIDRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN 
Plaintiff. 
v. 
STATE OF IDAHO 
Defendant. 
CASE NO. Cv2003-4362 
EX PARTE MOTION FOR 
PAYMENT OF EXPERT 
FEES 
COMES NOW the above nwned Plaintiff, John David Wurdemann, by and through his 
attorney Elisa G. Massoth, of the Law Finn of Elisa G. Massoth, PLLC. and hereby n1oves this 
Court for an Order granting payment of expert fees incurred in the representation of the above 
named defendant in this matter. 
This Motion is made and based upon the files and records before the Court and the 
Affidavit submitted contemporaneously herewith. 
EX PARTE MOTION :FOR PAYMENT OF EXPERT FEES --1 
95
DATED this&€-day of _S,ep.2014. 
ELISA G 
EX PARTE MOTION FOR PAYMENT OF EXPERT li'E:ES -l 
N o .  ? U L U  � .  j 
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J .... . ,..  ,. .. 
Elisa G. Massoth, ISB NO. 5647 
Dartanyon G. Burrows, ISB NO. 8259 
Elisa G. Massoth, PLLC. 
1 4  S. Main Street, Suite 200 
P. 0. Box 1 003 
Payette, Idaho 83661 
Telephone 208-642-3797 
Facsimile 208-642-3799 
ISB NO. 5647 
ISB NO. 8259 
emassoth@kmrs.net 
dburrows@kmrs.net 
Attorney for Plaintiff 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN 
Plaintiff. 
v. 
STATE OF IDAHO 
Defendant. 
CASE NO. Cv2003-4362 
EXPARTE MOTION FOR 
ADDITIONAL EXPERT FEES 
COMES NOW the above named Plaintiff, John David Wurdemann, by and through his 
attorney Elisa G. Massoth, of the Law Firm of Elisa G. Massoth, PLLC, and hereby moves this 
Court for an Order granting payment of additional expert fees incurred in the representation of 
the above named defendant in this matter. 
EX PARTE MOTION FOR ADDITIONAL EXPERT FEES --1 
- --- - - ----- ---------------------------1 
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' i .... • • 
This Motion is made and based upon the files and records before the Court and the 
Affidavit submitted contemporaneously herewith. 
DATED this d.!.f-- day of 5i.{t=. 2014. 
Attorney for Plaintiff 
EX PARTE MOTION FOR ADDITIONAL EXPERT FEES --2 
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Elisa G. Massoth, ISB NO. 5647 
Dartanyoo 0. B� ISB NO. 8259 
Elisa G. Massodl, PLLC 
14 s. Main S1reet, Suite 200 
P. 0. Box 1003 
Pay� Idaho 13661 
Telephone 208-642�3797 
Facsimile 208-642 .. 3799 
ISB NO. 5647 . 
ISB N0. 8259 
�thljllwg,JAet 
�WJ@k:m!!m 
Attorney � Plaintiff . 
' � E Q.M. 
OCT 0 3 2014 
CANYON COUNTY CLERK 
S MEHIEL, DEPUTY 
IN THE DISTRICT COURT OJ' THE TBIB.D Jt.JDICIAL DISTRICT 
OJ THE STATE OJ' IDAHO, IN AND FOR TBE COUNTY OF CANYON 
JOHN DAviD WURDEMANN 
Plai.ntiff. 
v. 
STATE OF IDAHO 
CASE NO. Cv2003-4362 
EXPARTEORDU. J'OR 
PAYMBNf OJ A.D&ITIONAL 
EXPDT RES 
BASED UPON the Motion and Affidavit submitted herewith,. and GOOD CAUSE 
APPEARING 1HEREFORE; 
IT IS HEREBY ORDERED that the Canyon County Clerk sbali pay to Daniel Reisberg, 
Ph.D� Reed College, additional expert�. m.the approximate amount of$3380.00. 
DATED This� of . ():;1: 




CLERK'S CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the >3etJday of 00±ofx>£ , 2014, I caused 
to be served, by the method(s) as indicated, a true and correct copy of the foregoing upon: 
Elisa G. Massoth 
Attorney at Law 
P. 0. Box 1 003 









EX PARTE ORDER FOR PAYMENT OF ADDITIONAL EXPERT FEES --2 
100
Oc t .  2 3 . 2 0 1 4  4 : 2 3 PM 
ELISA G. MASSOTH, PLLC. 
Elisa G. Massoth, Esq. ISB No. 5647 
Dartanyon G. Burrows, Esq. ISB No. 8259 
14 S. Main Street, Suite 200 
P. 0. Box 1 003 




Attorney for the Plaintiff 
N o .  5 0 9 1 P .  2 
_F--.���It....L_QM. 
OCT UldF 
CANYON COVNTY ClERK 
B HATFIS�O • .  OEPUTY 
IN THE DISTRICT COURT OF THE TffiRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO� IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN, 
Plaintiff, 
v. 
STATE OF IDAHO, 
Defendant. 
Case No. Cv-2003-4362 
MOTION FOR PAYMENT 
OF ATTORNEY FEES 
COMES NOW, Elisa G. Massoth, the attorney of record for the above named 
Plaintiff, and hereby moves this Honorable Court for payment of attorney fees incurred in 
representation of the Plaintiff in this matter, 
This Motion is made and based upon the files and records before the Court and 
the Affidavit submitted contemporaneously herewith, 
DATED this ;;1!:> day of October, 2014, 
Attorney for the Plaintiff 
MOTION FOR PAYMENT OF ATTORNEY FEES --1 
101
• 
Od. 23. 20 14 4 : 25PM 
J!UBAG.�PU.c. BUa G. Massoth, &rq.ISB No. 5641 Dart.myoo G. �Bsq. liB No. 8259 14 s. Ma.ia � 8ulte 200 P. 0. Box 1003 � ID  83661 Telo:{208) 642-3797 Fax:(208)�3799 
VM"?tb@hrm net 




CANYON COUNTY CLERK B HATFIElD, DEPUTY 
IN TBl DllftiCT COURT 011' "J."B "..11BtD JtJ))((;UL DlS'J:'alcr o:r TBI S'J'A.tt o:r .IDAHO, JN AND JOB. T8 cotJNTY 011 CANYON JOHN DAVID WUltDBMANN, 
v. 
STATE OF lDAHO, 
Cue No. Cv-2003-4362 
OlmMJ'OltPAY.MJ:Nr 01' ATTOR.Nft' J1BBS 
BASBn UPON the:Moticm and Aftldavit�� aud OOOD 
CAUSE APPBAIUNG lH:B.R.BFO.tm; 
c� . fr IS Rl:mBSY oaDim.BD t&at the Cotmty a.ksld pay to Elisa G, MuaoJh. PtLC. t1to 8UD1 of Two �  One li.wfred non. ($2,100.00). 
DA'I'BD This �ay of 2014 
102
N o v . 2 6 .  2 0 1 4  4 : 2 7 PM • 
ELISA G. MASSOTH, PLLC. 
Elisa G. Massoth, Esq. ISB No. 5647 
Dartanyon G. Burrows, Esq. ISB No. 8259 
14 S. Main Street, Suite 200 
P. 0. Box 1003 




Attorney for the Plaintiff 
•• 
F 
N o . 5 1 5 6 P .  2 
I �  
NO:· 28 �M (M· 
CANYON �TY ClERK B HATFI!t.O, DEPUTY 
IN THE DISTRICT COURT OF THE TIDRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN, 
Plaintiff, 
v. 
STATE OF IDAHO, 
Defendant. 
Case No. Cv-2003-4362 
MOTION FOR PAYMENT 
OF ATTORNEY FEES 
· COMES NOW, Elisa G. Massoth, the attorney of record for the above named 
Plaintiff, and hereby moves this Honorable Court for payment of attorney fees incurred in 
representation of the Plaintiff in this matter. 
This Motion is made and based upon the files and records before the Court and 
the Affidavit submitted contemporaneously herewith. 
DATED this k_ day ofNovember, 2014. 
Attorney for the Plaintiff 
MOTION FOR PAYMENT OF ATIORNEV FEES --1 
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ELISA G. MASSOTH, PLLC. 
Elisa G. Massoth, Esq. ISB No. 5647 
Dartanyon G. Burrows, Esq. ISB No. 8259 
14 S.  Main Street, Suite 200 
P. 0. Box 1003 




Attorney for the Plaintiff 
• 
I L t!J�M 
....A.M.----
.�--
OEC \ S 10\� 
'Ni¥ CL.ERI< CANYON C5°0u ... , oEPUTY A ANOER r>� , 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN, 
Plaintiff, Case No. CV2003-4362 
v. 
STATE OF IDAHO, 
ORDER TO RESET 
EVIDENTIARY HEARING AND 
DEADLINES 
Defendant. 
It is hereby ordered, pursuant to stipulation of Petitioner John Wurdemann, by 
and through his attorney, Elisa G. Massoth of the firm Elisa G. Massoth, PLLC, and 
Zachary Wesley, Canyon County Prosecuting Attorney, that: 
The parties stipulate to reset the Evidentiary hearing currently set for January 6th 
and ih to March 5th and 6th, 201 5, beginning at 9:00 a.m. and that the State shall disclose 
any countering expert testimony by February 2, 201 5  




• • �I A.� E �.M. 
' ">:; y: "If"""'- -' '' W1'>' � "" 
�J�� - r� �c 1 1  201� · 




Elisa G. Massoth, ISB NO. 5647 
Dartanyon G. Burrows, ISB NO. 8259 
Elisa G. Massoth, PLLC. 
14  S. Main Street, Suite 200 
P. 0. Box 1 003 





Attorney for Petitioner 
. Fi "  'I_A.wM. 
FEB 0' 9 2015 
CANYON COUNTY OLEAK 
B HATFIELD, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN, CASE NO. CV -2003-4362 
Petitioner, 
v. 
MOTION TO AMEND PETITION 
AND BIFURCATE 
PROCEEDINGS 
STATE OF IDAHO, 
Respondent. 
COMES NOW the Petitioner, John David Wurdemann, by and through his counsel, Elisa 
G. Massoth, of the firm Elisa G. Massoth, PLLC, and hereby moves this Honorable Court to file 
a Second Amended Petition. 
This Motion is made pursuant to Rule 1 5(A) of the Idaho Rules of Civil Procedure and 
based upon the following grounds and reasons, to wit: 
1 .  Petitioner timely filed his initial Petition on May 7, 2003 ; 
2. The Petition was prepared pro se and without the benefit of trial transcripts; 
3 .  Counsel, Scott Fouser, was appointed November 1 7, 2003 and ordered to file an 
Amended Petition; 
MOTION TO AMEND PETITION AND BIFURCATE PROCEEDINGS, Page 1 
107
• 
4. Summary judgment on the Petitioner's claim was granted for failure to affect an 
appeal; 
5 .  The initial post-conviction proceedings were stayed pending Petitioner's appeal; 
6. The appeal was perfected and fully adjudicated; 
7. On July 28, 201 0, Scott Fouser withdrew from representation of Petitioner based 
upon a conflict of interest; 
8. The law firm ofMimura & Associates and Deputy Public Defender, Brian Neville, 
were appointed to represent Petitioner; 
9. On August 4, 201 1 ,  the Amended Petition for Post-Conviction went to hearing before 
the Honorable Court; 
10. Petitioner's post-conviction claims were denied, however, Petitioner, without 
adequate advice, withdrew the claim regarding identification; 
1 1 . On August 30, 201 2, attorney Leo Griffard was appointed as Petitioner's third 
attorney in this matter. Mr. Griffard filed a Rule 60(b) motion for relief from 
judgment regarding the identification issue which this Court granted on October 30, 
2012;  
1 2. Leo Griffard moved from the state of Idaho and undersigned counsel, Elisa G. 
Massoth, was appointed. 
13 .  Respondent allowed Mr. Wurdemann, through counsel, access to all filed at the 
prosecutor's office and as a result of the above-stated history and documents 
reviewed in counsel files and those held by Respondent, Petitioner seeks to file the 
attached Second Amended Petition; 
The amendments to the Second Amended Petition, attached as Exhibit 1 ,  are underlined 
but primarily consist of paragraph I (clarifying the identification issue as being both ineffective 
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assistance of counsel claim and a due process claim and adding an actual innocence claim based 
upon a multitude of evidence. 
This matter is currently scheduled for an evidentiary hearing on March 5-6, 201 5  relating 
to the identification issues. Petitioner seeks to amend the Second Amended Petition for Post-
Conviction but to bifurcate so that the Court addresses the issues related to identification on 
March 5-6, 201 5  and ifthat issue does not result in relief, then at a later date, the subsequent 
issues raised in the Second Amended Petition can be addressed. Petitioner has no objection to 
Respondent waiting until the outcome ofthe March 5-6, 201 5  hearing before filing an Answer 
should one be needed. Granting leave to amend Petitioner's Second Amended Post Conviction 
Petition will serve the interests of justice and would not prejudice the State or delay the 
proceedings. 
DATED This2_ day ofFebruary, 2015 .  
G. MASSOTH, PLLC 
By: 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the � day of February, 201 5, I caused a true and correct 
copy of the foregoing to be served,�thod(s) as indicated, upon: 
Zachary Wesley 
Canyon County Prosecutor Attorney 
1 1 1 5  Albany St. 
Caldwell, ID 83605 
o U.S. Mail 
o Hand Delivery 
� Electronic Mail 
o Facsimile 208-454-7474 
MOTION TO AMEND PETITION AND BIFURCATE PROCEEDINGS, Page 3 
109
Elisa G. Massoth, ISB NO. 5647 
Dartanyon G. Burrows, ISB NO. 8259 
Elisa G. Massoth, PLLC. 
14  S. Main Street, Suite 200 
P. 0. Box 1003 
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IN THE DISTRICT COURT OF THE TIDRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN, 
Petitioner, 
v. 
STATE OF IDAHO, 
Respondent. 
CASE NO. CV -2003-4362 
SECOND AMENDED PETITION 
FOR POST -CONVICTION 
RELIEF 
The Petitioner, JOHN DAVID WURDEMANN, by and through his attorney, ELISA G. 
MASSOTH, of the law firm Elisa G. Massoth, PLLC, submits this Second Amended Petition for 
Post-Conviction Relief, and alleges: 
1 .  Place of detention if in custody: Idaho Correctional Center, Boise, Idaho. 
2. Name and location ofthe Court which imposed judgment/sentence: The District Court of 
the Third Judicial District in and for the County of Canyon, Caldwell, Idaho, Judge Dennis E. 
Goff, presiding. 
3 .  The case number and the offense or offenses for which sentence was imposed: 
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(a) Case Number: CR02-05739. 
(b) Offense Convicted: Conspiracy to Commit Robbery; Robbery; Conspiracy to 
Commit First Degree Kidnapping; First Degree Kidnapping; Aggravated Battery; 
Aiding and Abetting First Degree Arson; Aid and Abet Attempted First Degree 
Murder. 
4. The date upon which sentence was imposed and the terms of sentence: 
(a) Date of Sentence: November 26, 2002. 
(b) Terms of Sentences: 
Conspiracy to Commit Robbery - fixed life; 
Robbery - fixed life; 
Conspiracy to Commit First Degree Kidnapping - fixed life; 
First Degree Kidnapping - fixed life; 
Aggravated Battery - 1 5  years fixed; 
Aiding and Abetting First Degree Arson - 25 years fixed; 
Aid and Abet Attempted First Degree Murder - 1 5  years fixed. 
5 .  Check whether a fmding of guilty was made after a plea: 
[ ] Of guilty [X] Of not guilty 
6. Did you appeal from the judgment of conviction or the imposition of sentence? 
[X] Yes [ ] No 
7. State concisely all grounds on which you base your application for post-conviction relief: 
(A) Ineffective Assistance of Counsel: 
SECOND AMENDED PETITION FOR POST-CONVICTION RELIEF, Page 2 
111
• 
1 .  Counsel failed to move in limine pretrial, during trial, or post trial to exclude 
evidence of identifications of petitioner that were derived from suggestive lineups and 
improper identification procedures. See Exhibit B, Affidavit of Erik Lehtinen. 
2. Counsel failed to procure expert testimony concerning the suggestive nature of the 
lineups that were presented to trial witnesses; and as such failed to preserve the 
identification issue for appeal. See Exhibit B, Affidavit of Erik Lehtinen. 
3 .  After previous counsel had filed a motion (which was granted) to strike the reference 
to petitioner as "greasy man" in the Indictment, trial counsel continually referred to 
petitioner by using the prejudicial name of "greasy man"; or in the alternative, 
appellate counsel was ineffective for failing to raise this issue on appeal. 
4. Counsel failed to either challenge for cause or use a preemptory challenge on Juror 
No. 328 who was seated on the jury and employed by the Nampa Police Department 
and was familiar with many of the officers involved in the prosecution of petitioner. 
5. Counsel failed to question Juror No. 444 concerning that juror's friendship with a 
Nampa Police Officer as well as the juror's admitted acquaintance with other police 
officers. Juror No. 444 was seated on petitioner's jury. 
6. Counsel's objection to the State questioning witness Lynn Bumgardner about her 
conversations with Detective Baker wherein she had allegedly spoken about 
petitioner's alleged violent character was overruled because counsel objected on the 
wrong ground, e.g., beyond the scope of direct. The prejudicial testimony would 
have been excluded had counsel made the proper objection. 
7. Counsel failed to request (a) a limiting instruction upon admission of Detective 
Baker's testimony about Lynn Bumgardner's allegedly inconsistent statements about 
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petitioner's violent character, (b) by failing to request a jury instruction explaining 
that certain evidence was admitted for a specific purpose and should only be 
considered for that purpose, and (c) failing to request a jury instruction explaining 
that Detective Baker's testimony about what Lynn Bumgardner had said could be 
considered for impeachment purposes only. 
8. Counsel failed to investigate and obtain witnesses proving that the alleged victim's 
stolen credit card was used in California shortly after she was allegedly attacked and 
at a time when petitioner could conclusively prove he was in Canyon County, Idaho. 
9. Counsel failed to move for judgment of acquittal on Count Six of the Indictment, as 
there was insufficient proof of the crime of First Degree Arson; or in the alternative, 
appellate counsel was ineffective for failing to raise the issue on appeal. 
(B) Due Process Violation 
1 .  Petitioner's conviction and/or sentence was in violation ofthe Constitution ofthe 
United States and/or the Constitution or laws of the State ofldaho as follows: 
(a) The lineup and/or identification procedures utilized by law enforcement were 
overly suggestive, among other factors, because: 
(1) - The identifications made by LeBrane, Mower and Jeanene Waggoner 
were improperly subjected to pre-instruction bias because they were instructed by 
investigators. See attached Exhibit G - Disclosure of Expert Testimony of Dr. 
Daniel Reisberg. 
(2) - The identifications by LeBrane and Mower indicated a lack of 
confidence in that LeBrane had incorrectly identified other males in previous 
lineups. 
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(3) - The video lineup utilized by law enforcement focused the attention 
on Petitioner. and thereby distinguished him from the fillers. because investigators 
made him the tallest person in the lineup. 
(b) The identifications were unreliable, among other factors. because: 
(1) - The stress caused by the violent attack affected LeBrane's ability to 
accurately recall the identity of her attacker. 
(2) - LeBrane's intoxication. due to having smoked two marijuana 
cigarettes immediately before the attack, affected her ability to accurately recall 
the identity of her attackers. 
(3) - LeBrane was administered very significant and memory impacting 
medication by emergency medical care. 
( 4) - There was a lack of a meaningful opportunity to view all attackers as 
LeBrane had lost her glasses during the attack and Mower and Jeanene Waggoner 
only briefly saw people. 
(5) - Over eighteen (18) months elapsed between the observation ofthe 
female attacker and each of the identifications of Petitioner. 
(c) The lineup and/or identification procedures utilized by law enforcement to convict 
Petitioner constitute a violation of Petitioner's due process rights under the Fifth and 
Fourteenth Amendments of the U.S. Constitution as well as Article I, Section 1 3  ofthe 
Idaho Constitution in that they were overly suggestive and were not offset by any indicia 
of reliability. See Exhibit G Expert Report ofDaniel Reisberg. 
SECOND AMENDED PETITION FOR POST-CONVICTION RELIEF, Page 5 
114
• 
(C) Actual Innocence: 
Petitioner is actually innocent of these crimes and the attached Affidavits of John 
Wurdemann-Exhibit A; Erik Lehtinen-Exhibit B; Wayne Christie-Exhibit C; Kenneth 
Wurdemann Sr.-Exhibit D; Kenneth Wurdemann Jr.-Exhibit E and Exhibit F; and Schlup v. 
Delo, 5 1 3U.S.298(1995), establish such innocence. 
(D) Prosecutorial Misconduct: 
Deputy prosecutor Virginia Bond engaged in prosecutorial misconduct when she coached 
witness Kenneth Wurdemann Jr. so that petitioner's right to a fair trial, due process rights, and 
trial strategy by defense counsel was impacted, creating prejudice in the trial outcome. State v. 
Perry, 245P.3d 961, (Idaho 2010). See Exhibit E and F, Affidavits of Kenneth Wurdemann Jr. 
8 .  Prior to this petition, have you filed with respect to this conviction: 
(a) Any petitions in State or Federal Court for habeas corpus? No. 
(b) Any other petitions, motions, or applications in any other court? No. 
9. If your application is based upon failure of counsel to adequately represent you, state 
concisely and in detail what counsel failed to do in representing your interests. Includes, but is 
not limited to: 
(a) I seek to have my convictions vacated due to all claims stated above. 
1 0. Petitioner has sworn to the truthfulness ofthis Second Amended Petition, and this 
verified Second Amended Petition serves as an affidavit verifying the facts recited herein. 
DATED This � day ofFebruary, 2015 .  
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STATE OF IDAHO ) 
) ss. 
County of ) 
• 
Respectfully submitted, 
ELISA G. MASSOTH, PLLC 
By: 
Attorney for Petitioner 
JOHN DAVID WURDEMANN, being first duly sworn, under oath, deposes and 
says: 
That he is the Petitioner in the above-entitled action; that he had read the above 
and foregoing Second Amended Petition for Post-Conviction Relief, that he knows 
the contents thereof and believes the statements contained therein to be true and 
correct. 
JOHN DAVID WURDEMANN, Petitioner 
SUBSCRIBED AND SWORN To before me this __ day of February, 2015 .  
Notary Public for Idaho 
Residing at _________ _ 
Commission expires: ______ _ 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 5 day of February, 201 5, I caused a true and correct 
copy of the foregoing to be served, by the method(s) as indicated, upon: 
Zachary Wesley 
Canyon County Prosecutor Attorney 
1 1 15 Albany St. 
Caldwell, ID 83605 
o U.S. Mail 
o Hand Delivery 
�lectronic Mail 
o Facsimile 208-454-7474 
Elisa G. Massoth 
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AFFIDAVIT OF JOHN DAVID WURDEMANN 
John David Wurdemann states as follows upon his oath: 
i '  { : :  ' .  . ; 
1 .  Following the decision of the Idaho Court of Appeals affirming my conviction on or 
about February 28, 2006, I was represented in post conviction proceedings by multiple attorneys 
at different times. Long periods of time elapsed without any communication from my appointed 
lawyers, despite my repeated attempts to communicate with them. Prior to the evidentiary 
hearing on August 2, 201 1 ,  I was visited a total of 2 times to discuss my post conviction case by 
Mr. Neville, the lawyer who represented me at the hearing on my post conviction petition. 
2. Prior to the hearing conducted on August 2, 201 1 on my post conviction petition , I 
was never advised whether any of my court appointed lawyers had sought funding to consult with 
or retain any expert witnesses concerning the identification procedures which were used in the 
investigation of this case and in the presentation of the state's  case at my trial. 
3 .  Had I been informed that I could have such expert services to assist me in my post 
conviction proceedings, I would have insisted that a request for the funding of these services be 
made prior to the evidentiary hearing. 
4. I assumed that my post conviction counsel would use as exhibits in my post conviction 
proceedings the video lineup and the photo lineups used against me at my trial. I was never 
informed prior to the hearing that my appointed lawyer would not be presenting this evidence to 
the post-conviction court. 
5.  During Mr. Neville's visit a few days prior to the hearing, he advised me that I should 
withdraw claims 2 and 8 from the amended petition. However, Mr. Neville did not explain to me 
why he was recommending that I should withdraw these claims. Being a person of limited 




education and with no legal training, I deferred to his opinion. Had I known at the time the 
importance of the claims Mr. Neville was advising me to withdraw, and had I known that 
withdrawing these claims would weaken, not improve, my chance to obtain post conviction 
relief, I would not have withdrawn the claims. 
6. During the time my post conviction proceedings were pending, none of my court 
appointed lawyers informed me about the decision of the Idaho Supreme Court in the Sarah 
Pearce case, and in particular, never informed me about the part of that decision concerning the 
identification techniques used in that case. Had the importance of the Pearce to my case been 
explained to me prior to the hearing, I would not have abandoned Claim 2, and I would have 
insisted that an expert be retained to assist me in my post conviction proceedings. 
7. I did not make an informed decision to abandon Claims 2 and 8 of the Amended 
Petition. 
8. I did not make an informed decision not to present as exhibits the videotape and photo 
identifications used against me at my trial. 
9. I have been continuously incarcerated since my arrest in this case. I am an indigent 
person without the funds to pay for legal representation, court costs, or the costs of expert 
semces. 




STATE OF IDAHO 
COUNTY OF ADA 
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COMES NOW, Erik R. Lehtinen, and swears and affirms under oath and upon personal 
knowledge the following: 
1 .  I am currently the �hief of the Appellate Unit of the Idaho State Appellate Public Defender. 
Prior to becoming Chief of the Appellate Unit, I was a Deputy State Appellate Public 
Defender for nearly eight years. 
2.  As a _Deputy State Appellate Public Defender, I was appellate counsel for John 
Wurdemann in the direct appeal of his 2002 convictions in State v. Wurdemann, No. 
30438. 
3. When I took over as the handling attorney for Mr. Wurdemann's direct appeal (in 
approximately May of 2005), it was my understanding that Mr. Wurdemann already had a 
petition for post-conviction relief pending (but stayed pending the disposition of the direct 
appeal) in the district court. 
4. Mr. Wurdemann's convictions and sentences were affirmed by the Idaho Court of Appeals. 
See State v. Wurdemann, No. 30438, 2006 Unpublished Opinion No. 370 (Feb. 28, 2006). 
Although this was quite upsetting to me, as I have always had serious doubts as to Mr. 
Wurdemann's guilt, it was not particularly surprising to me, given that the most important 
issue in the case-the suggestiveness of the procedures used to procure the victim's 
identification of Mr. Wurdemann-was inadequately preserved for direct appeal. 
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5. On April 6, 2006, Mr. Wurdemann complained to me that he had written to Scott Fouser, 
his post-conviction counsel, about h is post-conviction case, but had never heard back from 
Mr. Fouser. This is my earliest knowledge, I believe, of Mr. Wurdemann having a problem 
with Mr. Fouser being unresponsive to him. At that time, however, I was not particular 
concerned for Mr. Wurdemann, as his petition for review was still pending at that time 
(such that the Court of Appeals' opinion was not yet final and his direct appeal, therefore, 
had not yet concluded) and, presumably, the post-conviction case was still stayed. 
6. On June 21 , 2006 , the Idaho Supreme Court denied review of Mr. Wurdemann's case and 
a remittitur issued. This formally concluded the d i rect appeal. 
7. On June 26, 2006, I spoke to Mr. Wurdemann about the conclusion of his direct appeal. 
At that time, we d iscussed the fact that h is post-conviction case could now proceed. 
When Mr. Wurdemann informed me that he still had not received a response from Mr. 
Fouser, I told Mr. Wurdemann that I would contact Mr. Fouser myself and let h im know the 
d irect appeal had concluded.  I also provided Mr. Wurdemann with current contact 
information for Mr. Fouser. 
B. Later on J une 26, 2006, I e-mailed Mr. Fouser to inform him that the d i rect appeal had 
concluded and that the post-conviction case could proceed. I never received any 
response from Mr. Fouser. 
9. Thereafter, although my representation of Mr. Wurdemann had ended, I continued to 
receive periodic calls from him. During these calls, Mr. Wurdemann frequently voiced 
concerns about the fai lure of post-conviction counsel to communicate with him, and 
frustrations with the fact that his post-conviction case was not moving forward . 
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1 0. On August 1 0, 2006, for example, Mr. Wurdemann indicated that he still had not heard 
from Mr. Fauser. I agreed to attempt to contact Mr. Fauser again. Later that day, I sent 
another e-mail to Mr. Fauser. This time, I let him know that Mr. Wurdemann had been 
trying unsuccessfully to reach him, and that Mr. Wurdemann would appreciate an update 
on the status of his post-conviction case. Again, I received no response from Mr. Fauser. 
1 1 . The electronic records of the SAPO indicate that Mr. Wurdemann called my office again on 
September 14, 2006, wondering if anyone here had spoken to Mr. Fauser, as Mr. 
Wurdemann could not because Mr. Fauser would not accept his calls. 
1 2. On January 9, 2007, I spoke to Mr. Wurdemann again. At that time, Mr. Wurdemann 
indicated that he had personally been working on an amended petition for post-conviction 
relief, as Mr. Fauser had not taken his phone calls for months. He told me that, as far as 
he knew, absolutely nothing had happened with h is post-conviction case since his direct 
appeal had ended approximately six months earlier. 
1 3. On June 22, 2007, I spoke to Joy Wurdemann, Mr. Wurdemann's ex-wife, who indicated 
that Van Bishop, Mr. Wurdemann's trial counsel, claimed he could not provide Mr. 
Wurdemann with a copy of the file from his case because it had been sent to the SAPO. 
Although I believed Mr. Bishop's representation was false, I spoke to numerous SAPO 
staff members in an attempt to confirm that belief. Through these conversations, not only 
did I learn that Mr. Bishop's claim was untrue, but also that he had apparently made this 
false claim before. I then called Mr. Fauser and left him a voicemail message indicating 
that, if he was looking for Mr. Bishop's file from Mr. Wurdemann's case, the SAPO did not 
have it. I never heard back from Mr. Fauser. 
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14.  On January 23, 2008, I spoke to Mr. Wurdemann again. He again expressed concern that 
Mr. Fauser had done nothing with his post-conviction case, and would not communicate 
with him. 
1 5. On February 25, 2008, I spoke to Mr. Wurdemann again. This time, he explained that he 
had limited contact with Mr. Fauser in the form of one or more letters, and that a hearing 
had been scheduled (I presume Mr. Wurdemann was referring to an evidentiary hearing), 
but that that hearing had been continued (at the last minute) twice. Mr. Wurdemann 
further indicated that he had not actually spoken to Mr. Fauser at all .  
1 6. During the week of August 2, 2009, I received a voicemail message from Mr. Wurdemann 
indicating that he still had not had any luck communicating with Mr. Fauser and requesting 
that I provide him with information as to the status of his post-conviction case. In 
response, on August 1 1 ,  2009, I sent Mr. Wurdemann an updated copy of the district 
court's register of actions. 
1 7. A year later, on or about August 9, 201 0, I spoke to Mr. Wurdemann again by phone. Mr. 
Wurdemann reported that Mr. Fauser had recently withdrawn, citing a conflict of interest 
based on his prior representation of one of Mr. Wurdemann's co-defendants. At that time,  
Mr. Wurdemann was concerned that he no longer had an attorney. 
1 8. I spoke to Mr. Wurdemann again on October 26, 2010. Mr. Wurdemann informed me that 
after Mr. Fauser withdrew, he filed a motion for appointment of counsel, as well as a 
request for a status hearing, but that he had heard nothing in return. 
1 9. I spoke to Mr. Wurdemann again on March 30, 201 1 .  By that time, Mr. Wurdemann 
reported that he had a new attorney, Brian Neville, but he was concerned that Mr. Neville 
was not doing anything with his case either. 
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20. In my professional opinion, and based on my knowledge of the record, the most crucial 
issue in Mr. Wurdemann's case concerns the suggestiveness of the procedures used to 
procure the victim's identification of Mr. Wurdemann. 
21 . I have had exposure to eyewitness identification issues through my casework as an 
appellate public defender, through continuing legal education, and through keeping 
abreast of current developments in the field of criminal defense. 
22 . It is now well-known in the criminal defense community that false eyewitness 
identifications are the most common element in wrongful convictions. Based OR my 
training and experience, I believe that false eyewitness identifications are due in large part 
to the counterintuitive fact that human memory is not only fallible, but highly malleable and, 
therefore, easily influenced by suggestion. 
23. It is also well-known in the criminal defense community that traditional methods of having 
victims and other witnesses identify suspects are highly suggestive and sometimes lead to 
false positives, i.e. , false identifications. Research has shown that there are certain very 
simple techniques {for example, double-blind, sequential photo lineups involving "fillers" 
who closely resemble the description of the assailant, only one of which contains a photo 
of the suspect) that can be used to dramatically Jessen the chance of a false identification; 
24. I n  my professional opinion, the identification procedures used in Mr. Wurdemann's case 
were highly suggestive and raise very serious questions as to accuracy of the victim's 
u ltimate identification of Mr. Wurdemann. In my opinion, under these circumstances, it 
was absolutely essential for Mr. Wurdemann to have the services of experts in this area in 
his criminal case and, fai ling that, in his post-conviction case. 
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25. Furthermore, in my professional opinion, and based on my knowledge of the record, there 
could be no legitimate reason for Mr. Wurdemann's post-conviction counsel not to present 
to the court the videotape lineup and photo lineups used by law enforcement in his case. 
Dated this 20th day of July, 2012. 
STATE OF IDAHO ) 
:ss 
County of Ada ) 
�  . . . . . � / · . · . . . 
ERIK R. LEHTINEN 
Chief, Appellate Unit 
SUBSCRIBED AND SWORN to before me on this 20th day of July, 201 2. 
/�-
NOT 
. PUBLIC FOR IDAHO 
Resid g in Boise, Idaho 
Commission Expires 2/6/201 7 
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Leo N. Griffard, I.S.B.#4975 
623 W. Hays 
Boise, Idaho 83 702 
Telephone: (208) 33 1 -061 0  
Fax: (208) 345-0050 
lgriffard@earthlink.net 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR CANYON COUNTY 









vs. Case No. CV2003-4362C 
JOHN DAVID WURDEMANN AFFIDAVIT 
Defendant 
I, WAYNE CHRISTIE, being first duly sworn upon his oath says as follows: 
1 .  My date ofbirth is August 20, 1 949. 
2. That I was a deputy sheriff with the Canyon County Sheriffs Office from 
May 2, 1 988 to April 30, 2009. 
3 .  That from June 2000 through 2002, while assigned to the Criminal Investigation 
Division, I assisted in investigating the Linda LeBrane case. 
4. That during the course of my investigation of the LeBrane case, I discovered the 
following: 
5 .  That Jeremy Sanchez, who was later convicted as one of the perpetrators in the Linda 
LeBrane case, was seen to be in the company of a Native American male named 
Salvador Nez on a couple of occasions. This Salvador Nez was identified by Donna 
Johnson as the man who stopped by her residence on or about Dec. 1 9, 2001 and 
whom she described as five-foot-nine-inches tall with long wavy black hair, and a 
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pockmarked face. When shown the sketch of the man Lebrane described as "greasy 
man," Donna Johnson and her mother said that the sketch looked like the same 
individual who stopped at her residence with Sanchez. Later Donna Johnson 
identified Salvador Nez from a photo as the man who had come to her residence with 
Sanchez. 
6. That Salvador Nez closely matched Linda LeBrane's  description of the "greasy man" 
assailant. 
7. That LeBrane made more than one false identification when viewing photo lineups. 
8.  That at the time of the LeBrane incident, Salvador Nez was working as a mason in 
Ontario, Ore. and commuting to Middleton, Idaho. His wife, Halethea Nez, stated that 
he was gone from home for extended periods of time. She further stated that she had 
caught him sneaking out of the house on a couple of occasions. 
9. I believe that Salvador Nez lied to me several times during my interview with him on 
December 28, 2001 for the following reasons: 
a. He stated that a composite drawing of Sanchez did not look familiar to him or 
look like anyone in the photo lineup that included Jeremy Sanchez, though the 
composite sketch and photo are nearly identical when visually compared. 
b. He denied knowing Sanchez in the lineup, though Donna Johnson identified 
Nez in a photo that I provided as the same person who had been at her house 
with Jeremy Sanchez approximately one week prior to our conversation. 
c. He said he had never worked out of the state of Idaho, though his wife said 
that he had been working in Ontario, Oregon during the same time period of 
the LeBrane attack. 
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10 .  As I stated in my report, "While speaking to Nez, he made two statements that were 
not a result of any prompting. He made the comment that he never goes out, and 
secondly, that he never associates with Mexicans. These two statements were made 
for no apparent reason, other than Nez must have thought they were necessary for 
some personal reason." 
1 1 . After our initial interview, Mr. Nez contacted me by phone on January 1 6, 2002. 
When I returned his call he informed me that he knew about a year-old unsolved 
crime involving a lady from out of state being pulled over and beat up. But when I 
asked him about that, he stated he didn't know anything about it. During the course of 
the telephone conversation it was apparent that Mr. Nez was on a fishing expedition 
for information as he didn't have any information like he initially said he had to offer. 
12. I do not know if any other deputies followed up on Salvador Nez as a suspect once 
Kenneth Wurdemann Jr. confessed in February 2002 to the participating in the attack 
and naming his brother as one of the other attackers. 
13 .  Based on Donna Johnson's identification and Linda LeBrane's description in her 
composite drawing, I feel that Salvador Nez's DMV photo more closely resembles 
LeBrane's composite drawing than John Wurdemann's photo does. 
14 .  That a codefendant in this case, Sarah Pearce, was released in March 2014 due to 
considerable doubt about her involvement in the attack on Linda LeBrane. 
1 5. I feel that there is some reasonable doubt as to whether or not John Wurdemann was 
involved in the LeBrane attack based on the above. 
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Dated this LJ3-rh day of )11\ lVJ , 2014. 
�  




__________________________ ............. . 
AFFIDAVIT OF; 
KENNETH WAYNE WURDEMANN SR. 
714 EAGLE HEART LANE 
ROCK HILL, SC 29730 
DATED; 7-12-2007 
I received a phone call from Rodney Michael Bernal on 
January 16, 2007. The phone call came in at 10:26 pm and 
lasted for 43 minutes and 12 seconds according to my phone 
record. See attached phone record. 
Mr. Bernal said he was just released from prison, and 
that he had some important information for me about the real 
truth on the Linda LeBrane case. The first thing he said was 
that my son Johnny didn't do the crime on Linda LeBrane. He 
said that the victim had her own reasons for her own 
protection to implicate Johnny instead of the real perpetrators 
of this crime. 
Mr. Bernal said that Jeremy Sanchez told him that Jose 
and Juan Montiel helped him do her in. They met with her, 
and she didn't have all the money she was supposed to have 
for them. He said that Sanchez told him they were very high, 
and got carried away beating and stabbing her several times. 
They just meant to rough her up and teach her a lesson. 
Jeremy said they got some gas from a nearby building and 
went back to torch the car to hide any evidence, and that they 
left her there to die. He said, I thought we killed that bitch. 
He said, we all split up and laid low for a few months. 
Sanchez said he didn't personally know Kenny or Johnny, but 
that he knew a little about them from what others had told 
him. Mr. Bernal said Sanchez said Kenny was crazy for 
coming up with that false confession. Sanchez told him, the 
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wrong people are in jail. It's really crazy man. 
Mr. Bernal told me that he knew for a surety that Johnny 
didn't do it, and that he was going to send me an affidavit 
saying that he would be willing to testify in any court of law 
what Sanchez had told him. Mr. Bernal said he was really 
scared telling me this, because these guys belong to the 
Mexican Mafia and they would kill him if they knew he was 
telling me this information. These mafia guys will kill your 
family members on the way home from school or out in public, 
or j ust anywhere ! Mr. Bernal said, I can't keep this inside of 
me. There is j ust so much to say. He said I didn,t meet you 
when you and his mom and sister came out to visit Johnny last 
year, but my wife and I were amazed at how close you were as 
a family. We saw you praying with him and all the crying and 
all that. And you laughed alot too. 
Sheila and I were really impressed. 
Mr. Bernal said, I know Johnny ain't perfect, but he 
didn't do this, and he doesn't need to be doing time for what 
others have done. 
These guys are in the Mexican Mafia out here. They 
would kill me if they knew we were talking like this, but I have 
got to live with myself, and I told Johnny that I would tell the 
truth when I got out of prison-that I would testify in court on 
his behalf. He said these mafia guys are dangerous, and they 
know how to work the system. They kill people, and I'm 
scared. Don't tell anyone except if it can help. Who knows , 
they might even be listening to this conversation. I don't want 
them coming after me. They have connections. Be careful who 
you talk to. I have got to protect my wife and family, so please 
be careful. They would harm my family like at school or work 
or something. I'm taking a big risk telling you this stuff, but 
your son doesn't belong there. 
About 15 minutes later he called again. He was a little 
calmer this time. He wanted to make sure he had my address 
right so he could send the affidavit. He reminded me again to 
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be careful. That call came in at 1 1 :23 pm and lasted for 3 
minutes and 6 seconds. 
Mr. Bernal called me again on 02-01-2007. That call 
lasted 40 minutes and 54 seconds. Mr. Bernal told me he had 
sent the affidavit, and asked me if I got it. He basically told me 
the same things again from our first conversation, and he 
wished me luck. Many times during that conversation he said 
he knew he was doing the right thing. That was the last time 
we talked. 
DATED ON THIS 12TH DAY OF JULY 2007 
----�-&--��-----
Kenneth Wayne Wurdemann Sr. --Affiant 
Presented before me on the ;.;< day of dJu , 2007 was 
Kenneth Wayne Wurdemann Sr. whom a� to and before 
me that the above information and/or facts are true and 
correct to the very best of his /her recollection. 
NOTARY SERVICE REQUIRED 
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Ken Wurdemann 
714 Eagle Heart Lane � Qwest.J2. Rock Hill.  sc 297!-10 
. 
February 15, 2007 LABEL MASTERS 
Spirit of Serrlce• I nvoice 8 1 6101448 Account 62698788 Page 15 of 1 7  
Service Detail - Inbound Switched Usage 
LABEL MASTERS 1 19215525 
800-277-9456 Calls without Project Code 
Date Time Ca/linfl Number Location Min:Sec Charges 
1116/07 8:15a 704-385-8400 NEW SALEM, NC :36 $0_03 
1116/07 1 :25p 704-522-8123 CHARLOTTE, NC :48 0_04 
1116/07 5:5 1 p  704-385-8400 NEW SALEM, NC 1 :00 0.06 
13 1/1 6/07 10:26p 208--453-2277 CALDWELL, I D  43: 12 2.38 
B 1116/07 1 1 :23p 208--453-2277 CALDWELL, ID 3:06 0 . 1 7  "' "' 
1117/07 1 1 :01a 704-523-7830 CHARLOTTE, NC 1 :36 0.09 
� 
1117/07 1 1 : 13a 910--997-2528 ROCKINGHAM, NC 1 :06 0_06 "' "' 
"' 
1/17/07 3: 13p 208-734-6400 TWIN FALLS .  ID :54 0.05 0 
1/19/07 8:25a 980--322-0295 CHARLOTTE, NC 1 :48 0 . 1 0  
1119/07 10:41a 704-309-9734 CHARLOTTE, NC 2: 1 8  0_ 1 3  
1119/07 1 :47p 208-454-1 103 CALDWELL, I D  :42 0_04 
1120/07 9:29a 91 0-978-2030 FAYETTEVL, NC :48 0_04 
1120/07 9:34a 910-978-2030 FAYETTEVL, NC :30 0.03 
1120/07 1 1 :22a 910--978-2030 FA YETTEVL, NC :30 0.03 
1122107 9:23a 910-978-2030 FAYETTEVL, NC 10: 12 0.56 
1/22107 9:35a 91 0-978-2030 FA YETTEVL, NC 1:00 0_06 
1123/07 12:04p 239-825--1 169 NAPLES, FL 1 :06 0.06 
1/23/07 4 : 1 8p 91 0--978-2030 FA YETTEVL, NC :36 0_03 
1/23/07 5:00p 980--322-0295 CHARLOTTE, NC :48 0.04 
1 123/07 5:30p 910-978-2030 FAYETTEVL, NC :36 0.03 
1/24/07 9:38a 704-564-4870 CHARLOTTE, NC :48 0_04 
1124/07 1 1 : 1 1 a 910-276-091 8  LAURI NBURG, NC 2:00 0. 1 1  
1/24/07 1 1 :35a 843-629- 1 837 FLORENCE, SC 6: 1 8  0_54 
1124/07 12: 16p 704-84 1-9453 MATTHEWS, NC 2:12 0. 12 
1/24/07 5: 16p 732-947-6980 METUCHEN, NJ 1 1 :54 0.65 
1125/07 12:30p 704-865-6049 GASTONIA, NC 4:06 0_23 
1125107 2:29p 704-296-9377 MONROE, NC :30 0.03 � 
1/25/07 3:48p 952-955--3074 WATERTOWN, MN :48 0_04 
1125/07 4: 1Bp 843-629- 1 837 FLORENCE, SC :42 0.06 
1125107 6:0 1 p  9 1  0-978-2030 FA YETTEVL, NC :30 0_03 
1126/07 10:41a 704-296-92 1 1  MONROE, NC :30 0.03 
1/26/07 1 :40p 704-735-6050 LINCOLNTON, NC :54 0_05 
1/26/07 2:49p 704-532-7509 CHARLOTTE, NC 1 :54 0 . 1 0  
1126/07 5:34p 843-662-5666 FLORENCE, SC 1 3 : 1 2  1 . 1 2  
1129/07 9:42a 704-668- 1 1 22 M IDLAND, NC :36 0_03 
1129/07 6:0Bp 91 0-978-2030 FA YETTEVL, NC :30 0.03 
1/29/07 6:52p 208-454- 1 1 03 CALDWELL, I D  :36 0_03 
1/30/07 2:52p 910-582- 1777 HAMLET, NC 1 :00 0_06 
1!30/07 3:40p 864-879-3385 GREER, SC 3: 12 0.27 
1131107 4:43p 208-454- 1 1 03 CALDWELL, I D 4 1 :42 2.29 
:B 2/1/07 8:55p 208-453-2277 CALDWELL, ID 40:54 2.25 
212107 4:46p 704-491-9534 CHARLOTTE. NC :36 0_03 
212107 4:54p 704-491-9534 CHARLOTTE. NC :30 0_03 
2/2/07 4:55p 704-491-9534 CHARLOTTE, NC :42 0_04 
212107 4:57p 704-491-9534 CHARLOTTE, NC 1 : 12 0_07 
212107 B:5 1 p  704-491-9534 CHARLOTTE, NC :36 0.03 
215!07 3:01 p 980-322-0295 CHARLOTTE, NC 4:06 0_23 
215107 5: 12p 803-691- 1 820 COLUMBIA, SC 3:36 0.31 
::: 
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' 
Spirit nf Service• Invoice 816101448 Account 62698788 Page 16 of 1 7  
Inbound Switched Usage (continued) 
lABEL MASTERS 1 19215525 
800-277-9456 Calls without Project Code 
Date Time Ca/linfl_ Number Location Min:Sec Charges 
2/6/07 1 :42p 704-283-0051 MONROE. NC :30 $0 03 p 
2/6/07 1 :43p 704-283-0051 MONROE, NC :30 0.03 p 
2/6/07 2:26p 704-888-2298 LdCUST. NC :42 0.04 
2/7/07 10:54a 704-309-9734 CHARLOTTE, NC :30 0.03 
217/07 3:29p 770-972-2261 ATLANTA NE, GA 4 : 1 8  0.24 
2/8/07 1 :33p 704-289-6767 MONROE, NC :36 0.03 
218107 10:40a 9 10-978-2030 FA YETTEVL, NC 3:48 0.21 
2/12/07 12:07p 704-922-6137 GASTONIA, NC 1 :24 0.08 
2/13/07 1 1 :52a 704-922-6137 GASTONIA, NC 9:48 0.54 
2/14/07 10:15a 980-322-0295 CHARLOTTE, NC 2:36 0.14 
2/14/07 10:54a 980-322-0295 CHARLOTTE, NC 2:48 0.15 
2/15/07 12:09p 704-739-8 1 84 KINGS MT, NC :36 0.03 
2/15/07 12:47p 704-588-0400 CHARLOTTE, NC :48 0.04 
2/15/07 2:3 1 p  910-276-0918 lAURINBURG, NC :54 0.05 
Total calls for 800-277-9456 62 249:06 $14.52 
Legend: 
P - Payphone call 
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
STATE OF IDAHO, ) 
) Case No. CR Plaintiff, ) 
Vs. ) AFFIDAVIT 
) 
JEREMY SANCHEZ, ) 
) ' 
Defendant. ) 
KENNETII W. WURDEMANN, JR. being first duly sworn upon his oath says as 
follows: 
· 1 .  Your affiants date of birth is and Social Security. number is
. . 
z. That I am th� brother to John Wurdemann and was a Witness for the State of 
Idaho in both trials in which Jeremy Sanchez was the defendant who was alleged to be 
one ofthe .attackers of Linda LeBrane along with myself. my brother John and Sarah 
Pearce. 
3. After I was arrested and extradited to Idaho,· I was regularly taken to a 
conference room next to Chris Smith's office in the Sherift"s department. I would meet 
with Ms. Bond. Gary Deulen and Bob Miles sometime each alone, sometimes one or two 
of them together. They said that my attorney had given them permission to meet with me. 
And during these interviews I repeatedly told them I did not know Mr. Sanchez and could 
not help them in the.ir case againstMt<.-Sanchez. Finally, I told my attomey, Mr. Prior · 
that I could not help the State and I wanted to go to trial. Sheriff's department personnel 
and Ms. Bond from the Prosecutor's office stopped meeting with me after this. 
4. Owing the course of Mr. Sanchez'· first trial, Chris Smith and my attorney John 
Prior took me to the Law Library . Chris Smith left the library and Mr. Prior advised me 
that he had a sweetheart deal if I would testify against Mr. Sanchez. I was told the State 
would offer me a ten year sentence with the right to argue for less. During that 
conversation I told Mr. Prior I would agree to testify against Mr. Sanchez. 
5. After I agreed to testify I was taken to a conference room in the Canyon 
County jail where I met with Chris Smith, Gary Deulen, Sheriff Nourse, Gary John , Bob 
f\.files, John Prior and other persons who I can't recall. At that time they asked me to 
rehearse my story and continually gave me :filets and little details that I didn't know in 
order to make my testimony match that of others who had already testified during the trial 
even though those facts were not true and correct. 
AFFIDAVIT - !  141
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6. Ms. Bonet later met with me and said she had some things to go over with me 
so 1 could get my memory straight and also advised me that the plea agreement would not 
be in writing and there would be no paper trail so that Mr. Sanchez' attorney, Scott 
Fousert could not obtain copies of the agreetnentto use during cross eXamination and that 
I would have to · trust her that she would get me the promi� sentence. Ms. Bond told me 
she would get me out of Canyon County before I had to. testify. 
· 
7. 1 was taken to Owyhee County Jail that same day. To the best of my 
recollection I met with Ms. Bond and Gary Deulen I believe on Thursday evening and on 
Friday. They wanted me to say that I was at a bar, The Hitcbin' Post and my brother 
came in. Ms. Bond wanted me to say that Jeremy and Sarah came in with my brother, but 
J �9:.Il��-)-� !� -�p l�king to ¥s· Bond for direction as to what she wanted me to 
say. Then I had to recap the story tbtee, four, five times for them to make sure I had the 
story right. None of it was true and I advised Ms. Bond that �s isn't right but she told me 
Mr. Sanchez was the scum of the earth and he deserved to go to prison and he was an 
evil man. 
8. On Sunday, Ms. Bond comes and visits me alone and goes over everything, she 
even goes so far as to pretend she is Mr. Fouser so that I would know how to respond to 
his questions. The first trial of Mr. Sanchez ended in a mistrial. 
9. It was a big problem for the State that I had written in my Statement in South 
Carolina that I was in the back of a pickup when we attacked Ms. LeBrane. Ms. Bond 
told me that we would have to explain how we may have ended up in a car to match the 
testimony of other witnesses. In order to please the State; to make sure I would get my 
deal, I made up a story to say I was in the back of a pickup and left the bar and woke up at 
some residence in Nampa and got in a car with my brother. I was asked what color the 
car was and I was coached as to say red· even though my first guess was silver. None of 
the above statements that l made were true. and correct 
10. I was coached on the entire story from where I supposedly sat in the car, to 
· -· -how I got the rest stopnear.Ontario·Oregonand bowi�wasleaningagainst the.cf,lt..at the 
rest stop and how Ms. LeBrane's car was forced off the freeway.· I was coached as to how 
and why I. took off in the red car and everyone followed me. They coached me as to how 
the attack on Ms. LeBrane went and whose idea it was to burn Ms. LeBrane's car. None 
of the testimony I gave in court concerning the above details was true and correct. 
1 1. Between the first and second trial of Mr. Sanchez, I was held at the Owyhee 
County Jail and received several more visits from Ms. Bond, Gary Deulen and Bob Miles. 
Ms. Bond came several times alone just to rehearse teb1imony. 
1 2. I had never met !vir. Sanchez and all of the testimony I gave against him in 
each of his trials was false and suborned by the prosecution who was well aware that I did 
not personally know many of the facts I testified to and which were provided by the 
prosecution and police. I testified falsely in order to take advantages of the deal the State 
had made me. 
AFFIDAVIT - 2 
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Dated this <f(!..._ day of May, 2009. 
/G�U e . (/;,, 
KENNETH W. WURDEMANN� JR. 
Subscribed and sworn before me this _ day of May, 2009. 
AFFIDAVIT - 3 
Notazy Public for Idaho 
Residing at: 
















AFFIDAVIT OF KENNETH W. WURDEMANN, JR. 
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i$T AitE OF IDAHO 
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I i : 1  : • I, KENNETH W. WURDEMANN, JR., after being duly sworn upon oath, and having 
Uers4rlal knowledge of the facts set forth below, depose and say: 
! I ! , I .  Your affiant's  date of birth is I am beyond the age of eighteen; of I , 
I 
s und tnind and capable of attesting to the matters described herein.  
I , ' i ' 2 . I am the brother of John David Wurdemann and was a witness for the State of 
, I  I , 
Iillah� in the trials of Jeremy Sanchez a defendant purported to be one of the attackers of Linda i 1 , :  I rueBr1tie. Also accused of those crimes were my brother John, and Sarah Pearce, and myself. : i  i ' 
J I ! 3 . After I was arrested and extradited to Idaho, I was regularly taken to a conference r ! om [next to Chris Smith's office in the Canyon County Sheriff's Department. I would meet 
4th ¥:s. Virginia Bond, of the Canyon County Prosecuting Attorney's Office, officer's Gary 
: 1  j 
dbuleh l and Bob Miles, whom I believe represented the Canyon County Sheriff's Department. 
sJmeJimes the officers were alone, at other times we visited together. They said my attorney 
, I  I 
' I  , 
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I e • I e 
h�d a�thorizcd permission for them to meet with me. During those interviews I repeatedly told 
, I , l i 
l ajw e!hforcement I did not know Mr. Sanchez, that I could not assist them in their case against 
I 
hliim. Finally, I told my attorney Mr. John Prior; I could not help the State and wanted to proceed 
; �  I 
t� tridl. Sheriffs department personnel and Ms. Bond temporarily stopped meeting with me ' I  I • 
t�ereafter. I 4.  During the course of Mr. Sanchez' first trial, Chris Smith and my attorney, Mr. , j  � I 
Jt)hn Prior, escorted me to the law library located within the Canyon County Jail .  Chris Smith I I 
tl�en Ikft the l ibrary and Mr. Prior advised me he had secured a "sweetheart deal" if i would agree 
: i � I I ' ' 
t� testify against Mr. Sanchez. I was informed the State would offer me a ten ( 1 0) year sentence 
I I I Jith �he right to argue for less. In exchange for the sentencing consideration I agreed to testify 
I I I i l  
dgain�t t Mr. Sanchez. 
! I 1 i I i ' s .  After agreeing to testify I was taken to a conference room within the Canyon 
�ouniy1 Jail where I met with Sheriff George Nourse, Gary Deulen, Bob Miles, Gary John, John 
��ior lat1d other persons who I no longer recall their names. At that meeting they asked me to 
I ! . t�heatse my story; while continually giving me facts and l ittle details I wasn't aware of 
: . ' I I 
previ�tisly, th is in order to make my testimony match that of others who had already testified 
i i I 1 1 : 
d}tring the trial, even though their version of events were false, and in fact not true. 
I I  I : i  
i i 6. Later, Ms. Bond met with me again, said she had some things to go over so I 
i l i 
d�uJdl get my "memory straight". The prosecutor informed me our plea agreement would not be I . I  I 
i� wrhing, so there would be no paper trail for Mr. Sanchez' attorney, Scott Fouser, to obtain 
I i I , 
d?pief bf our agreement. It was explained to me they intended to prevent counsel from using 11 
i i 
"frittdn fonn of our plea agreement during cross examination, and further, that I would  have to 
i ' 
trlust hh that she would get me the promised sentence in exchange for my cooperation . 
! I : 
! . 
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I II I I ! • • I i 
on4 �hen informed me she could get me transferred out of the Canyon County Jail before I was 
I i : 
t te�dfy at trial. 
' I  I i l  I i 7. That very day I was transferred to the Owyhee County Jai l .  To the best of my trcol ��ction, I met again with Ms. Bond and Gary Deulen; I believe it was a Thursday evening, 
�nd �n! Friday. They instructed me to claim I had been at a bar; The Hitchin' Post, and to say my 
, I � j I, roth�: John came in together with Jeremy Sanchez and Sarah Pierce. I said no, as that was 
t ret+ the story three, four, five times to make sure I had it right. None of it was true and I 
�visbh Ms. Bond that it wasn't right, but she was adamant that I go along because in her words � I i 
r. Sahchez was "scum of the earth", an "evil man" who deserved to go to prison. 
1 1 8 . That Sunday, Ms. Bond came to visit me alone. She went over everything again, i�en lgbing so far as to pretend she was Mr. Fauser so I would know how to respond to his 
I I I 
�
�esd�ns. Later, Mr. Sanchez' first trial ended in a mistrial. 
I I 
; :9 .  It was a big problem for the State that I had made a hand written statement in 
11 1 , I � ut� �arolina stating I was in the back of a pickup truck when we attacked Ms. LeBrane. Ms. 
I ond l tbld me that we would have to creatively explain that we ended up in a car to match the 
· om tHe plea deal, I lied and said I was in the back of a pickup truck when leaving the bar, later ' I rok� �t a residence in Nampa and got into a car with my brother. When asked what color the r 1 9�r w�* I didn ' t  know. It was then that Ms. Bond coached me to say the car was red. None of 
I I  I I 
t�ose �tatemcnts were truthfuL They were complete lies. 
1 1  . I I 11 0. I I i My entire version of those events was fabricated. From where T supposedly sat in ' I I t 1 e cat;i to how I got to a rest stop in Ontario, Oregon; how I leaned against a car at the rest stop� 
I 
! 




. I • • 
d �f jhow Ms. LeBrane's car was forced off the freeway. I was coached on how and why I left J 1 I 1t a rF� car and to say that everyone fol lowed me. Deputy prosecutor Ms. Bond manipulated and 
I I ! toer1er me into making detai led claims of how the attack on Ms. LeBrane occurred; and whose 
1 ea �t lwas to bum Ms. LeBrane's  car. None of that testimony I gave in  court was true. I I I 
I j 1 1 .  In between the first and second trial of Mr. Sanchez, I remained at the Owyhee 
�q:: 1:��:: :::!:;: ::::�:: :,:i:::j�:: t :;:o::· Gary Deulen, and Bob Miles. Ms. I I l 1 2. I have never met Mr. Sanchez. All of the testimony I gave against him in  those 
�' ia Is +•s completely fal se; subornation Of perjury on the part of the prosecution. These officials 
I , I I 
ere I Well  aware I had no personal knowledge of the things I testified to. It is my belief Ms. 
on4 taced exorbitant pressure in this case, resulting in unrestrained zeal to obtain a conviction 
, t aJy j cost. Such circumstances appeared to overpower madam prosecutor; el iminating the 
i I I 
rop�ri function of justice; to elicit the truth. 1 1 1 3 . I was not called as a witness to testifY against my brother John at his trial. I I 
1gaidsf Ms. LeBrane. My l ies and deception ultimately led to his wrongful conviction. 
I I I I ,  i 14 . Later Ms. Bond called me to testify before a grand jury where the primary focus 
�id i 1, yolve my brother. There, I testified John had set fire to a house located in Nampa, Idaho. 
�hesf ltoo were specious lies. John did not commit arson. My comments were designed with 
1 nly pre purpose in mind; to benefit me by way of a reduced sentence. }1,� �� I 
I ! 
I. I ! (f I I 
I I i UFF I I 
I I I 
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I I i i 
I
JDATED this �a day or_lLavem beR 
i f I , , [  I I I I I i 
• 
, 20 1 1 . 
I I i : ! l  I !suBSCRIBED AND SWORN to before me, the undersigned Notary Public in  and for I I 
s�id sl �te, this � day of �� , 20 1 1 .  
I I 
I I i I I I '  
I 
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Elisa G. Massoth, ISB NO. 5647 
Dartanyon G. Burrows, ISB NO. 8259 
Elisa G. Massoth, PLLC. 
14  S. Main Street, Suite 200 
P. 0. Box 1 003 
Payette, Idaho 83661 
Telephone 208-642-3797 
Facsimile 208-642-3799 
ISB NO. 5647 
ISB NO. 8259 
emassoth@kmrs.net 
dburrows@kmrs.net 
Attorney for Plaintiff 
• 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN CASE NO. Cv2003-4362 
Plaintiff. 
v. 
STATE OF IDAHO 
AMENDED IDAHO CRIMINAL 
RULE 16(B)(7) DISCLOSURE OF 
DR. DANIEL REISBERG EXPERT 
TESTIMONY 
Defendant. 
Pursuant to Idaho Criminal Rule (16)(b)(7), Petitioner John D. Wurdemann, produces the 
qualifications, facts and data for opinions, and the opinions of Dr. Daniel Reisberg as follows: 
Education Background and Professional Qualifications 
1 )  Dr. Reisberg has been retained as an expert in the above entitled case to testify on 
behalf of John D. Wurdemann, regarding factors relevant to the memories relied 
AMENDED ICR - 16(B)(7) DISCLOSURE OF DR. DANIEL REISBERG EXPERT TESTIMONY- -1 
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upon in the identifications for this case; also the identification procedures and 
methods used in the investigation of this case; and also the witness recollection of 
both the crime and the identification procedures in this case. 
2) A copy ofDr. Reisberg's curriculum vitae is attached to this affidavit as Exhibit 
A. He is an expert in field of cognitive psychology, with a specialization in 
memory. For more than two decades, his scholarly work has focused on the 
completeness and accuracy of memory; his work includes both laboratory 
experiments and field studies, and also extensive writing about memory, which 
has of course forced him to maintain current and complete knowledge of other 
researchers' work. 
3) Dr. Reisberg holds an endowed chair at Reed College, and so he is the Patricia 
and Clifford Lunneborg Professor of Psychology at Reed. He holds a Ph.D. in 
Experimental Psychology from the University of Pennsylvania. He served as an 
Assistant Professor at the New School for Social Research from 1 980-1986, then 
moved to Reed where he was an Assistant Professor from 1986-1989, Associate 
Professor from 1989- 1993, then promoted to full Professor in 1 993. He was 
granted his endowed chair in 2013 .  Dr. Reisberg also served as a Visiting 
Scientist at Cambridge University in English in 1 994. 
4) Dr. Reisberg is the author of many scholarly articles, book chapters, and books, 
and most of these bear on issues of memory. He is, for example, the co-editor of 
a volume entitled Memory & Emotion (with Paula Hertel), co-author of a textbook 
entitled Learning and Memory (with Barry Schwartz), and most recently is the 
author of a book entitled The Science of Perception and Memory: A Pragmatic 
Guide for the Justice System. Many of these publications (and certainly the last 
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mentioned) provide extensive coverage of the sort of face memory needed for an 
investigation in a criminal case, and also coverage of the various procedures that 
can be used for probing witness memory. 
5) He has been admitted as an eyewitness expert in many jurisdictions, and has 
provided testimony (in pretrial matters, in trial, and in post conviction 
proceedings) in federal court and in state courts in Oregon, Washington, Idaho 
and California. In many cases, his testimony has specifically been focused on 
issues of eyewitness identification. Dr. Reisberg has also provided seminars 
(CLE's) for several groups, including the Oregon State Bar, the Oregon Criminal 
Defense Lawyers Association, the Multnomah County D.A. 's office, and the King 
County (W A) Prosecutor's Office. He has provided training sessions for the 
Detective Division of the Portland Police Bureau and for the Oregon Paralegal 
Association. Dr. Reisberg was also called (as the sole expert) to testify in front of 
a joint meeting ofthe Judiciary Committees of the Oregon House and Senate, in 
the Committees' exploration of eyewitness identification i ssues. Finally, Dr. 
Reisberg's testimony has played a central role in prominent legal cases ­
including the case reviewed by the Oregon Supreme Court in State v. Lawson, 
and by the Idaho Supreme Court in State v. Almaraz. 
Basis for Testimony in the Present Case 
6) Dr. Reisberg's testimony will be firmly rooted in careful systematic science. This 
science is conducted according to the well-established rules of research, is 
published in high-quality peer-reviewed journals, and has been in print long 
enough so that the scientific community has had an adequate opportunity to learn 
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about, scrutinize, and evaluate the findings. The science is certainly generally­
accepted in the field. 
7) In order to form an opinion regarding the witness identification procedures and 
testimony in Mr. Wurdemann's case, the following is a list of what Dr. Reisberg 
reviewed, although this list may not include every document or transcript 
reviewed: 
a. Medical records of Linda LeBrane describing her injuries, her status upon 
reaching the hospital, and the medicines administered to her by medical 
personnel . 
b. Testimony of all witnesses who identified Mr. Wurdemann. 
c. Testimony ofthe witnesses who contributed to composite sketches. 
d. Testimony of investigating personnel/law enforcement who prepared photo 
lineups and video lineups. 
e. The actual composite sketches, photo lineups and video lineups. 
General Disclosure of Expert Testimony 
8) When called to testify at a hearing in this matter Dr. Reisberg will cover the following 
areas of concern that he has with the identification procedures and testimony related to 
the same: 
Factors relevant to the crime itself and immediately subsequent events 
a. Mrs. LeBrane was highly stressed during and after her attack and there is 
powerful evidence that stress impacts identification accuracy. This point is well 
documented in various contexts, including studies of (moderate) stress in the 
laboratory, studies of how people remember stressful medical procedures, studies 
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of how police officers remember high-risk traffic stops, and studies by the U.S. 
military examining soldiers who have been exposed to high stress in training 
designed to prepare them in case they are captured during warfare. 
b .  Mrs. LeBrane lost consciousness for a brief period of time and was medicated 
immediately upon arrival at the emergency room with intravenous opiates. At 
least one physician judged her to have suffered a concussion. Medication was 
then continued while she was transported from West Valley Hospital in Caldwell 
to St. Alphonsus Hospital in Boise. All of these medical factors are associated 
with memory impairment. 
c. Medical records and police reports indicate Mrs. LeBrane had cannabis in her 
system and she admitted to smoking two marijuana cigarettes in the hour prior to 
her attack. According to one report, she was "loaded." Marijuana impacts 
memory negatively, and adds a further concern about the risk of memory loss or 
memory error. 
d. Mrs. LeBrane lost her glasses during the attack, although the reports conflict 
about when she lost her glasses. She has, in any case, indicated that she is "blind 
as a bat" without her glasses. It is obviously true that, if she could not see her 
attackers, she could not ' record' their faces into memory, and so would not be 
able to identify them later. What is less obvious is that a lack of visual acuity 
would make her appreciably less sensitive to differences between faces, leaving 
her at greater risk for confusion between roughly-similar faces. In addition, a lack 
of a visual memory would leave her more vulnerable to outside influences or 
suggestions. 
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e. There is some uncertainty about the available illumination at the crime. The 
moon was apparently full that night, and Mrs. LeBrane's car's dome light was 
apparently on for some seconds. However, the dome light was likely on only 
briefly, and the attack itself took place on a stretch of freeway with uneven 
lighting. More, the attack continued on a side road with no street lighting and few 
surrounding houses. Again, it is obvious that one cannot see without light. What 
is less obvious (as before) is that the lack of a visual memory would leave Mrs. 
LeBrane more vulnerable to outside influences or suggestions. 
Factors relevant to the composite drawings 
f. Mrs. LeBrane contributed to the creation of a composite drawing, as the police 
tried to locate her attackers. Research indicates that the creation of a drawing 
typically leads witnesses to a "feature-by-feature" analysis of a face, and this 
perspective is importantly different from the "holistic" configurational analysis 
actually needed for accurate face memory. As a result, the feature-by-feature 
analysis, engendered by the creation of the composite, generally undermines 
memory accuracy. 
g. Any composite drawing will inevitably be inaccurate in at least some regards, 
and, in the instant case, the composite artist commented that Mrs. LeBrane' s 
anger may have caused some "distortion" in the drawing. Having helped create, 
and then having viewed, the composite, however, produces a version of memory 
interference. Mrs. LeBrane would, after the composite, have in memory a record 
that blends together her original image and the image of the composite itself. To 
the extent that there was (inevitably) some inaccuracy in the composite, this 
'blend' would be less accurate than the original memory. Indeed, studies confirm 
AMENDED ICR - 16(8)(7) DISCLOSURE OF DR. DANIEL REISBERG EXPERT TESTIMONY- -6 
158
• • 
that witnesses are less accurate in their identifications if they have earlier seen (or 
helped create) a composite drawing. 
h.  Mr. Mower "helped" Mrs. LeBrane with her composite sketches. At the least, 
then, he would be vulnerable to same influences already described. In addition, 
the communication between them would have further undermined memory, on the 
likelihood that any errors in either of them would be communicated to the other. 
Factors relevant to the reenactment 
1 .  Similar concerns are attached to the television reenactment of the attack by 
America 's Most Wanted. Indeed, Mrs. LeBrane apparently expressed concern 
that she was growing confused about which faces she had seen at the crime scene 
and which on television. Mrs. LeBrane (and any other witnesses who saw the 
reenactment) would also be at risk for a different (and subtler) form of 
interference, in which memory would 'average' together the faces seen in the 
various sources, diluting the accuracy of the memory record. 
Other factors prior to the video lineup 
J - The identification by Mrs. LeBrane, Keith Mower and Jeanene Waggoner of John 
Wurdemann occurred only after a long, long delay. Experts in the field of witness 
identification will often discuss the difference between delays of 4, 8 or even 1 0  
days. In this case the delay was not only months and months but actually years. 
After this type of delay, memory is faded and accuracy of identification is 
compromised. 
This extremely long delay actually can have three deleterious effects on memory. 
First, the delay allows the original memory to decay - by itself a substantial 
concern. Second, the decay of the memory leaves a witness with less of an 
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internal 'anchor' with which to resist outside suggestions. As a result, the impact 
of outside suggestion grows as time goes by. Third, the passage of time creates 
difficulties in (what researchers call) "source monitoring" - the task of deciding 
when or where a face had been encountered in the past. Difficulty in source 
monitoring would amplify the already-described concerns about potential 
interference from the composite drawing and from the TV reenactment. 
k. Mrs. LeBrane, Jeanene Waggoner and Keith Mower were shown many lineups in 
the months after the crime, and repeated lineups can themselves create memory 
interference, undermining memory accuracy. In addition, Mrs. LeBrane was 
willing to make selections from many of these lineups, plausibly an indicator of 
"overwillingness" to make choices based on little information. Indeed, 
researchers often use a "blank lineup" - one that deliberately does not contain the 
perpetrator - as a means of 'screening' unreliable witnesses, witnesses who are 
willing to make a choice even with no memory basis. 
1. Research indicates that, once a witness has made a selection from a lineup (and, 
specifically, an erroneous selection) the likelihood is diminished that the witness 
will later make an accurate selection. This concern obviously applies to Mrs. 
LeBrane. 
m. Research is overwhelmingly clear that identification accuracy suffers if an 
improper procedure is used in the identification. A proper procedure always 
includes a statement to the witness that the perpetrator may or may not be present 
in the lineup, and that the witness is therefore under no obligation to make a 
selection. A proper procedure also emphasizes for the witness that they should 
make a selection only if they recognize the perpetrator, and not select someone 
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simply because his photo resembles the perpetrator more than any of the other 
photos do. In addition, at least some studies warn against using the so-called 
"appearance change instruction" - an instruction reminding witnesses that the 
perpetrator's appearance can be different in the photo than it was at the crime. 
Research indicates that the appearance change instruction encourages 'bad' 
choices (and thus diminishes accuracy). 
The materials for this case indicate that these best-practice principles were 
routinely violated in this investigation. We do not have any documentation that 
tells us whether these principles were violated in the video lineup in which, 
ultimately, Mr. Wurdemann was identified, but, given the practice across this 
investigation, it seems clear that we need to be concerned about this point. 
Factors relevant to the video lineup 
n. All guidelines agree that, in a fair lineup, the suspect should not 'stand out' in any 
fashion. In addition, if the witness has some information about the suspect (e.g., 
believes that he is tall, or that he has long-hair), the suspect should not be the sole 
person fitting this description; otherwise, the suspect is the only plausible 
candidate in the lineup. 
These principles were certainly violated in the instant case. Mr. Wurdemann was 
the tallest in the lineup, and so immediately stood out on visual grounds. In 
addition, Mrs. LeBrane had earlier described her attacker as "tall," making Mr. 
Wurdemann the logical choice in the line up even if Mrs. LeBrane had no further 
recollection of his appearance. 
On this basis, the video lineup provides no information, but instead only confirms 
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that Mrs. LeBrane believed her attacker to be tall, and so of course chose the tall 
man from the lineup. 
o. As noted earlier, police in this case routinely failed to give the proper ("may or 
may not be here") instruction for other lineups, and often gave misleading 
instructions ("Pick the one who most resembles . . .  "). Given this history, it is 
troubling that we have no documentation for the video lineup, leaving the State 
with no compelling basis for claiming the identification was conducted with 
instructions what would ensure some level of reliability in the evidence. 
p. Finally, Mrs. LeBrane repeatedly insisted that she needed a live lineup, rather 
than photos. The State, at trial, endorsed her view, using this position to discount 
the earlier points at which she had chosen other (apparently innocent) people from 
other lineups. However, there is no scientific basis for Mrs. LeBrane's position, 
and studies typically show no difference in accuracy between live lineups and 
photo lineups. Indeed, some studies show that the option of viewing someone's 
whole body, or hearing the person's voice, diminishes identification accuracy, 
because these points draw attention away from the most informative element in an 
identification - the face itself. 
Scientific Basis for Testimony 
10. In testimony, Dr. Reisberg will provide illustrations of the scientific evidence for all of these 
points. Importantly, though, the studies he will describe will be illustrations. As Dr. Reisberg 
has argued (both in testimony and in his publications) scientific claims rarely rest on a single 
result. Instead, scientific claims rest on a broad network of interlocked fmdings, with some of 
the findings directly relevant to the issue under discussion, and other findings providing the 
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conceptual framework needed to interpret the immediately-relevant results, and still other 
findings underwriting the methodological and statistical techniques needed to collect and analyze 
these data. As a result, Dr. Reisberg has been, and will be, clear in arguing that the research 
literature he relies on is vast - literally encompassing many hundreds of studies and publications. 
In fact, it seems pertinent that his most recent book, aimed at the justice, includes roughly a 
thousand scholarly references (and thus more than 40 pages of references) as a basis for its 
various claims. 
Eye Witness Error Rates in Actual Cases 
1 1 . Dr. Reisberg will likely also provide testimony to set the broad context for all of these issues. 
That context is provided by many research studies examining the frequency of eye witness error 
in actual criminal investigations. Some of the pertinent evidence comes from the often­
mentioned DNA exonerations. Other evidence comes from other forms of (non-DNA) 
exoneration. Still other evidence comes from studies that have tracked thousands of police 
investigations in various jurisdictions. 
Dated this .A 0 day of October, 2014 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the ::..j(Jay of October, 2014, I caused a true and correct 
copy of the foregoing to be served, by the �hod(s) as indicated, upon: 
Zachary Wesley 
Canyon County Prosecutor 
1 1 1 5 Albany St. 
Caldwell, ID 83605 .-
o U.S. Mail 
o Hand Delivery 
o federal Express 
__JY_ .. /Facsimile 208-454-7474 
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Elisa G. Massoth, ISB NO. 5647 
Dartanyon G. Burrows, ISB NO. 8259 
Elisa G. Massoth, PLLC. 
14  S. Main Street, Suite 200 
P. 0. Box 1 003 
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CANYON COUNTY OLERK 
B HATFtELO, DEPUTY 
IN THE DISTRICT COURT OF THE TIDRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN, 
Petitioner, 
v. 
STATE OF IDAHO, 
Respondent. 
CASE NO. CV -2003-4362 
MEMORANDUM IN SUPPORT 
OF MOTION TO AMEND 
PETITION AND BIFURCATE 
PROCEEDINGS 
Petitioner, John David Wurdemann, initially filed a Petition for Post-Conviction Relief in 
this case on March 7, 2003 . Over the next 12  years, Mr. Wurdemann has acted pro se for a period 
of time, had Scott Fouser as his attorney (November 1 7, 2003 - July 28, 201 0), Brian Neville as 
his attorney (September 1 9, 201 1 - August 27, 2012), Leo Griffard as his attorney (August 30, 
201 2  - September 1 1 , 2014) and now Elisa G. Massoth as his attorney in this post -conviction case. 
While Mr. Wurdemann has always diligently pursued post-conviction issues, his attorneys have 
not. See Affidavit of John Wurdemann, Exhibit A to Second Amended Post Conviction Petition, 
and Affidavit of Erik Lehtinen, Exhibit B to Second Amended Post Conviction Petition. 
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Mr. Fouser had a conflict because he represented Jeremy Sanchez in two trials, and later 
on Sarah Pierce, (both co-defendants). It took Mr. Fouser several years to withdraw from Mr. 
Wurdemann's post-conviction case despite the state appellate public defender's office 
exhaustively trying to communicate with Mr. Fouser. After Mr. Fouser withdrew on July 28, 201 0, 
the law offices of Mimura & Associates were appointed and attorney Brian Neville handled the 
post-conviction case, (ld.) Mr. Neville had very limited communications with Mr. Wurdemann, 
meeting with him only once face-to-face just before an evidentiary hearing and not adequately 
preparing for the evidentiary hearing. Furthermore, Mr. Neville encouraged Mr. Wurdemann to 
withdraw the identification issue in his Amended Post-Conviction Petition. Not understanding the 
import of the issue he was giving up, Mr. Wurdemann agreed, (Id.) 
At the evidentiary hearing first conducted by this Court on August 4, 201 1 ,  Mr. 
Wurdemann was not adequately prepared and the issues were not adequately addressed. The Court 
denied the post-conviction petition and the matter was appealed. The state appellate public 
defender's office appointed attorney Leo Griffard as counsel. Leo Griffard recognized the 
significance of Mr. Neville's withdrawing of the identification issue and sought a Rule 60 motion 
before this Court. On October 30, 2012, this Court granted the Rule 60(b) motion regarding 
identification based upon State vs. Sarah Pearce, (Idaho 2008). 
During the representation of Mr. Wurdemann, Leo Griffard had a heart attack, which 
created some delay in his representation of Mr. Wurdemann, and then Mr. Griffard left the practice 
of law in the State of Idaho to move to Denver, Colorado. Mr. Griffard engaged in investigation 
and obtained affidavits in support of Mr. Wurdemann. On September 1 1 , 2014, Elisa G. Massoth 
was appointed to represent Mr. Wurdemann. 
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The record in this case is extensive. Four co-defendants were charged and tried, one of the 
co-defendants, Jeremy Sanchez, had two jury trials, three co-defendants, including Mr. 
Wurdemann, have filed appeals and motions for post-conviction. In an effort to stay focused on 
the issues related to Mr. Wurdemann, counsel for Mr. Wurdemann has focused on the files 
available from prior counsel (which are sparse) and the state's files (which are extensive -
approximately 20,000 documents). 
With the granting of the Rule 60(b) motion, the issue regarding identification is two-fold, 
and the attached Second Amended Petition addresses the ineffective assistance component of that 
issue as well as the due process. The additional claims added to the proposed Second Amended 
Petition include actual innocence and prosecutorial misconduct. Mr. Wurdemann has always 
maintained his innocence but such claim has not been brought forth in his post-conviction petition 
which appears to be ineffective assistance of prior attorneys. According to Ryan vs. Martinez, 1 32 
S.Ct. 1 309 (2012), Mr. Wurdemann is entitled to effective assistance of counsel during post-
conviction. It is important that these proceedings include all the relevant issues in Mr. 
Wurdemann's case. 
Mr. Wurdemann has obtained and submitted a report and expert testimony of Dr. Daniel 
Reisberg. The hearing is set for March 5-6, 201 5. It is Mr. Wurdemann's position that his Second 
Amended Post-Conviction Petition should be granted but the issues bifurcated so that rather than 
delay the March 5-6, 201 5  hearing, the Court hear testimony regarding the identification issues, 
and given that Petitioner's position is that those are issues that will warrant relief in and of 
themselves, the remaining issues in the Second Amended Petition will either be moot or can be 
addressed subsequently. 
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DATED This _5_ day of February, 2015 .  
ELISA G. MASSOTH, PLLC 
By: !};3&fffi Ehsa G. Massoth 
Attorney for Petitioner 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the cs=: day of February, 2015 ,  I caused a true and correct 
copy of the foregoing to be served, by the method(s) as indicated, upon: 
Zachary Wesley 
Canyon County Prosecutor Attorney 
1 1 15 Albany St. 
Caldwell, ID 83605 
o U.S. Mail 
o Hand Delivery 
,r.r--Electronic Mail 
o Facsimile 208-454-7474 
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CANYON COUNTY CLERK 
A ANDERSON, DEPUTY 
IN THE DISTRICT COURT OF THE TIDRD IDDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN, 
Plaintiff, 
v. 
STATE OF IDAHO, 
Defendant. 
Case No. Cv-2003-4362 
MOTION FOR PAYMENT 
OF ATTORNEY FEES 
COMES NOW, Elisa G. Massoth, the attorney of record for the above named 
Plaintiff, and hereby moves this Honorable Court for payment of attorney fees incurred in 
representation ofthe Plaintiff in this matter. 
This Motion is made and based upon the files and records before the Court and 
the Affidavit submitted contemporaneously herewith. 
DATED this I :L day of February, 201 5. 
.LY ......... .... orn 
Attorney for the Plaintiff 
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CANYON COUNTY CLERK 
A ANOERR8N : DEP�TY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN, 
Petitioner, 
v. 
STATE OF IDAHO, 
Respondent. · 
CASE NO . CV -2003-4362 
MOTION TO TRANSPORT JOHN 
DAVID WURDEMANN 
COMES NOW Petitioner, John David Wurdemann, by and through his attorney of record, 
Elisa G. Massoth of the fiml Elisa G. Massoth) PLLC, and moves this Court for an Order to 
Transport. This matter is currently set for an evidentiary hearing before this Court on Thursday 
March 5, 201 5  at the hour of 9:00 a.m. and Friday March 6, 20 1 5  at the hour of 9:00 a.m .• or as 
soon thereafter as counsel can be heard, before the Honorable Renae Hoff, at the Canyon County 
Courthouse located at 1 1 15 Albany Street, Caldwell, Idaho. John David Wurdemann is a 
necessary witness. 
It will be necessary to transport John David Wurdemann from the Idaho Correctional 
Institution-Orofmo ("ICIO"), 381  Hospital Drive, Orofino. Idaho, to attend the evidentiary hearing 
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in Caldwell, To accommodate for hearing preparation it is requested that John Wurdemann be 
placed in either the Payette County Jail or Canyon County Jail, 
DATED This ---1! day of February, 201 5 .  
ELISA G. MASSOTH, PLLC 
By: 
Attorney for Petitioner 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the __11_ day of February, 2015, I caused a true and correct copy 
of the foregoing to be served, by the method(s) as indicated, upon: 
Zachary Wesley 
Canyon County Prosecutor Attorney 
1 1 1 5 Albany St. 
Caldwell, ID 83605 
o U.S. Mail 
o Hand Delivery 
o Electronic Mail 
�acsim.ile 208-454-7474 
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Elisa G. Massoth, ISB NO. 5647 
Dartanyon G. Burrows, ISB NO. 8259 
Elisa G. Massoth, PLLC. 
FEB 1 9 2015 
1 4  S. Main Street, Suite 200 
P. 0. Box 1 003 





Attorney for Petitionel' 
CANYON COUNTY CL.IiAK 
AANSERS6N, 6EPUfV 
IN THE DISTRICT COURT OF TilE TIDRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN, CASE NO, CV-2003-4362 
Petitioner, MOTION FOR DISCOVERY 
v. 
STATE OF IDAHO, 
Respondent. 
Petitioner, John David Wurdemann, by and through his attorney, Elisa G. Massoth of the 
law firm Elisa G. Massoth, PLLC, moves this Court to allow him to conduct discovery in the 
above-entitled Second Amended Petition for Post-Conviction. This Motion is made pursuant to 
Idaho Criminal Rule 57(b). Specifically, Mr. Wurdemann seeks: 
1 .  Deposition of Gary Duellen, and a subpoena duces tecum for all case-related 
docwnents, e-mails, notes, reports and audio recordings; 
2. A subpoena duces tecum to the FBI for all of Jeff Blevins case-related documents, 
e-mails, notes, reports, polygraph results and charts, and audio recordings; and 
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3. All files with the Idaho State Attorney GeneraPs Office turned over by the FBI 
regarding Jolm David Wutdemann. 
This Motion is supported by the Memorandum in Support, and Affidavit of Jeff Blevins 
filed simultaneously. A hearing on this Motion is requested. 
DATED This Ji day of February. 2015.  
ELISA G. MASSOTH, PLLC 
By: 
Attomey for Petitioner 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the _l!i_ day of February, 201 5, I caused a true and correct 
copy of the foregoing to be served, by the method(s) as indicated, upon: 
Zachary Wesley 
Canyon County Prosecutor Attorney 
1 1 1 5  Albany St. 
Caldwell, ID 83605 
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N COUN'T'f OLEAK CA��ATFIELD. DEPUTY 
IN THE DISTRICT COURT OF THE TlflRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN, CASE NO. CV-2003-4362 
Petitioner, 
v. 
ORDER TO TRANSPORT JOHN 
DAVID WURDEMANN 
STATE OF IDAHO, 
Respondent. 
It appearing that the witness, John David Wurdemann, is in the custody of the State of 
Idaho Correctional Institution-Orofmo, and that it is necessary that the witness, John David 
Wurdemann, be available to testify in the above entitled matter, at 9:00 am on Thursday March 5, 
2015 and Friday March 6, 201 5, before Judge Renae Hoff at 1115 Albany Street, Caldwell, 
Idaho. 
IT IS THEREFORE ORDERED that the Idaho Department of Corrections bring the 
witness, John David Wurdemann, from the State ofldaho Correctional Institution-Orofino (ICIO). 
to the Canyon County Courthouse at said time and on said date; 
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175
• • 
IT IS FURTHER ORDERED that the Idaho Department of Corrections hold John David 
Wurdemann at either the Payette County Jail or the Canyon County Jail for the purpose of the 
aforementioned appearance and immediately return him into custody to the State of Idaho 
Department of Correction Institution-Orofmo upon completion of his testimony. 
IT IS FURTHER ORDERED that the Clerk of this Court serve a copy hereof upon the 
Idaho Correctional Institution-Orofino (ICIO) and certify to the same. 
- �  
DATED This E day of February, 201 5. 
HOFF 
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CLERK'S CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 00 day of February, 201 5, I caused a true and correct copy 
of the foregoing to be served, by the method(s) as indicated, upon: 
Zachary Wesley 
Canyon County Prosecutor Attorney 
1 1 1 5 Albany St. 
Caldwell, ID 83605 
Elisa G. Massoth 
Elisa G. Massoth, PLLC 
PO Box 1 003 
Payette, ID 83661 
Idaho Correctional Institution-Orofmo 
381  W Hospital Dr 
Orofino, Idaho 83544 
C (  - ·"Jft l L  
o U.S. Mail 
y Hand Delivery 
o Electronic Mail 
o Facsimile 208-454-7474\ 
o U.S. Mail 
o Hand Delivery 
o ;electronic Mail / Facsimile 208-642�3799 
�U.S. Mail 
· o Hand Delivery 
o Electronic Mail 
o Facsimile 
CLERK OF THE DISTRICT COURT 
By· � ·
---





BRYAN F. TAYLOR, ISB #6400 
ZACHARY J. WESLEY, ISB #7799 
Canyon County Prosecuting Attorney 
Canyon County Courthouse 
1 1 1 5 Albany Street 
Caldwell, Idaho 83605 
Telephone: (208) 454-7391 
Facsimile: (208) 455-5955 
Attorney for Respondent 
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·--__.A.Ii.�.M, 
FEB 2 3 2015 
GANYON COUNTY CLERK 
A ANDERSON, DEPUTY 
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STATE OF IDAHO, 
Respondent. 
CASE NO. CV03-4362 
OBJECTION TO PETITIONER'S 
MOTION TO AMEND PETITION AND 
BIFURCATE PROCEEDINGS; IN THE 
ALTERNATIVE, REQUEST TO 
CONTINUE THE MARCH 
EVIDNETIARY HEARING 
Canyon County, by and through its attorney of record, Zachary J. Wesley ofthe Canyon 
County Prosecuting Attorney's Office, hereby objects to Petitioner's leave to amend his Petition 
for Post-Conviction Relief pursuant to Rule 1 5(a) ofthe Idaho Rules of Civil Procedure and to 
bifurcate the proceedings. The Respondent, State of Idaho, respectfully requests that the Court 
to deny the Petitioner's motion because the Respondent is prejudiced by the delay in seeking the 
amendment, as the amendment does not set forth a valid claim, and as the Respondent has 
available a statute of limitations defense. 
In the alternative, if the Court does not deny the motion for leave before trial, the 
Respondent requests that the Court to deny the Petitioner's Motion to Bifurcate Proceedings and 
OBJECTION TO PETITIONER'S MOTION TO AMEND PETITION AND BIFURCATE 
PROCEEDINGS; IN THE ALTERNATIVE, REQUEST TO CONTINUE THE MARCH EVIDNETIARY 
HEARING 
Page 1 of2 
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to continue the evidentiary hearing scheduled on March 5th and 6th, 201 5, until discovery is 
completed. 
This objection is supported by Respondent's Memorandum in Support filed herewith. 
DATED this 23th day of February, 201 5 .  
eputy Prosecuting Attorney 
CERTIFICATE OF SERVICE 
I hereby certify that on the 23rd day of February, 2015 ,  a true and correct copy of the 
foregoing OBJECTION TO PETITIONER'S MOTION TO AMEND PETITION AND BIFURCATE 
PROCEEDINGS; IN THE ALTERNATIVE, REQUEST TO CONTINUE THE MARCH EVIDNETIARY 
HEARING was served on the following in the manner indicated. 
Elisa G. Massoth 
P. 0. Box 1 003 
Payette, Idaho 83661 
emassoth@kmrs.net 
[ ] U.S. Mail 
[x ] Email 
[ ] Facsimile 
[ ] Hand Delivery 
ti�g Attorney, 
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BRYAN F. TAYLOR, ISB #6400 
ZACHARY J. WESLEY, ISB #7799 
Canyon County Prosecuting Attorney 
Canyon County Courthouse 
1 1 1 5  Albany Street 
Caldwell, Idaho 83605 
Telephone: (208) 454-7391  
Facsimile: (208) 455-5955 
Attorney for Respondent 
• 
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STATE OF IDAHO, 
Respondent. 
CASE NO. CV03-4362 
MEMORANDUM IN SUPPORT OF 
OBJECTION TO PETITIONER'S 
MOTION TO AMEND PETITION AND 
BIFURCATE PROCEEDINGS; IN THE 
ALTERNATIVE, REQUEST TO 
CONTINUE THE MARCH 
EVIDNETIARY HEARING 
The Respondent, State of Idaho, hereby files it Memorandum in Support of its Objection 
to Petitioner's Motion to Amend Petition and Bifurcate Proceedings, in the Alternative, Request 
to Continue the March Evidentiary Hearing pursuant to Rule 1 5(a) ofthe Idaho Rules of Civil 
Procedure. 
The Petitioner's  motion to amend should be denied because Respondent is prejudiced by 
the delay in seeking the amendment, as the amendment does not set forth a valid claim, and as 
the Respondent has available a statute of limitations defense. The Respondent will briefly 
address its objections to the Petitioner's motion herein; however, the Respondent's ability to 
MEMORANDUM IN SUPPORT OF OBJECTION TO PETITIONER'S MOTION TO AMEND PETITION 
AND BIFURCATE PROCEEDINGS; IN THE ALTERNATIVE, REQUEST TO CONTINUE THE MARCH 
EVIDNETIARY HEARING 
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fully address the issues is limited by the lateness of the motion for leave to amend the petition 
and the urgency caused by the Petitioner's filing such motions so close to trial. 
Respondent further requests that the Court consider the following factors in reviewing the 
Petitioner's motion for leave to amend his Petition. 
I. PROCEDURAL HISTORY 
1)  Judgment and Commitment was entered in the Petitioner's corresponding 
criminal case CR-2002-5739 on November 27, 2002. 
2) Petitioner's original Petition for Post-Conviction Relief was filed on May 7, 2003 . 
Respondent filed an answer to the Petition on July 2, 2003 . 
3) In this Post-Conviction case, Petitioner won the right to appeal his criminal case 
through partial summary judgment in the case on January 1 6, 2004. 
4) Proceedings in both cases were stayed until the appeal of the criminal case was 
completed. Remitter was filed with the District Court in the criminal case on 
July 1 7, 2007, although the appellate opinion was filed and work on the Post-
Conviction case resumed earlier in 2007. 
5) Petitioner filed a motion for leave to amend his Petition on January 22, 2007. 
6) The motion to amend was granted on May 24, 2007, and the Amended Petition 
was lodged on June 4, 2007. An answer to the Amended Petition was filed on 
June 8, 2007. 
7) The Amended Petition was adjudicated on August 2, 201 1 .  
8) Final judgment was entered on September 15 ,  201 1 .  
9) Notice of appeal was filed the same day. 
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1 0) Petitioner was granted a suspension in appeal briefing schedule in order to pursue 
a Motion for Relief from Judgment Pursuant to I.R.C.P. 60(b) on the issue of the 
Petitioner's waiver of claim no. 2 in his amended petition related allegations of 
ineffective assistance of trial counsel for failure to utilize an eye-witness 
identification expert. See Attachment 'A' (Appellant's Motion to Suspend 
Briefing Schedule). 
1 1 ) The Motion for Relief was filed in the District Court on July 20, 2012.  The Court 
granted the Petitioner's Rule 60(b) motion on July 5 ,  2013 .  
1 2) The Petitioner's Motion for Relief was limited in scope to the eye-witness 
identification expert issue and did not seek to overturn the entire judgment. 
1 3) The judgment in this case remains on appeal to the Idaho Supreme Court, Case 
No. 391 73-201 1 .  
14) A hearing on the eye-witness identification issue is scheduled for March 5th and 
1 5) Petitioner filed a motion for leave to amend his petition and to hold bifurcated 
hearings in this case on February 9, 201 5. The Petitioner is requesting that the 
evidentiary hearing on eyewitness identification issue be held on March 5th and 
6th, 201 5, with a separate trial to be set on the other issues in the proposed 
amended petition a later date. 
1 6) On February 1 9, 201 5, Petitioner provided the Respondent a revised proposed 
amended petition that included additional claims. The Petitioner filed a motion 
for discovery on the additional claims same day. 
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II. FACTUAL BASIS 
A. The Respondent is prejudiced by the Petitioner's delay in seeking the amendment. 
The procedural facts in this case speak to the harm that the Respondent will suffer if the 
Petitioner is allowed to amend his Petition at this time. The Petitioner has previously been 
allowed to amend his Petition; the Petition has been adjudicated; and is currently on appeal to the 
Idaho Supreme Court. This is a twelve year old case. The witnesses in the criminal proceedings 
are twelve years older. Every delay harms the Respondent's ability to try the case. Amending 
the Petition will require the Respondent to duplicate its prior efforts in adjudicating this matter 
while it also litigates an appeal of the prior adjudication. 
The Petitioner's motion to amend is being made on the eve of trial and complicates the 
proceedings significantly. Many of the issues raised are intertwined with the eye-witness 
identification issue; the issue that is set for trial on March 5th and 6th, 2015 .  The Respondent has 
secured witnesses traveling from Mexico and Canada for the upcoming trial and put substantial 
resources into preparing for the issues that are to be tried. If the Petitioner's motion is granted, 
the Respondent will potentially need to recall these witnesses at a second trial on the issue at 
considerable duplicated expense to the Respondent. 
This is the harm the Respondent will suffer if this amendment is allowed to go forward. 
B. The Petitioner does not present a valid claim in his proposed amendment. 
The Petitioner has failed to put forward a valid claim in his proposed amended Petition 
and allowing the amendment to go forward will create additional need for a summary dismissal 
motion from the Respondent. The claims are duplicative, barred by law or otherwise fail to 
allege a meritorious claim. Respondent will describe its preliminary objections to the 
amendments proposed by the Petitioner below: 
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1)  Petitioner seeks to amend his ineffective assistance counsel claim no, (a)(l )  as follows 
(amended language shown in underline): 
Counsel failed to move in limine pretrial, during trial, or post trial to exclude evidence of 
identifications of petitioner that were derived from suggestive lineups and improper 
identification procedures. 
The Petitioner has not sought relief from this claim. It was adjudicated on August 2, 
201 1 ,  and is currently being appealed by the Petitioner. The Petitioner's requested 
amendment does not meaningfully alter the claim. 
2) Petitioner seeks to amend the eye-witness identification expert claim, which was the 
subject ofhis Rule 60(b) motion and is scheduled for hearing on March 5th and 6th by 
adding the additional language "and as such failed to preserve the identification issue for 
appeal." The Petitioner's requested amendment does not appear to meaningfully alter the 
claim. It is inherent in a claim of ineffective assistance of counsel by failing to secure an 
expert, that in failing to secure the expert the trial attorney also failed to preserve the 
issue on appeal. 
3) Petitioner next seeks to add a new section to the petition to encompass a number of due 
process claims related to witness identification procedures. Petitioner argues these 
procedures violate the United States and Idaho Constitutions in regards to "conviction 
and/or sentence." The Petitioner's requested addition of section (B) Due Process 
Violation could have been raised on direct appeal, thus, are forfeited in post-conviction 
proceedings pursuant to I. C. § 1 9-4901(b). Post-conviction relief "is not a substitute for 
nor does it affect any remedy incident to the proceedings in the trial court, or of an appeal 
from the sentence or conviction. Any issue which could have been raised on direct 
appeal, but was not, is forfeited and may not be considered in post-conviction 
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proceedings." I. C. § 1 9-490l (b). The appellate courts regularly review allegations of 
due process violations in criminal cases. The record indicates that the Petitioner has 
appealed his criminal case; thus, he had the opportunity to raise these issues previously. 
The mere ability of the Petitioner to raise these claims on appeal precludes the issue from 
being raised in this post-conviction proceeding. For this reason, the Petitioner cannot be 
entitled to relief on claims in section (B) of his proposed amended petition and this is an 
invalid claim. 
4) In Petitioner's Actual Innocence claim he states he indicates that seven affidavits support 
this claim; however, it is stated how the affidavits support the claim of actual innocence 
and not reasonable for the Respondents to have to address every allegation in the 
affidavits. A majority of the affidavits are inadmissible hearsay or pure opinion and are 
inadequate to entitle an evidentiary hearing. Petitioner's claim is a bare or conclusory 
allegation and does not contain sufficient information to present a claim at an evidentiary 
hearing. Roman, 125 Idaho at 647, 873 P.2d at 901 ;  Baruth v. Gardner, 1 1 0 Idaho 1 56, 
1 59, 7 15  P.2d 369, 372 (Ct. App. 1 986); Stone, 1 08 Idaho at 826, 702 P.2d at 864. If a 
petitioner fails to present evidence establishing an essential element on which he bears 
the burden of proof, summary dismissal is appropriate. Mata v. State, 124 Idaho 588, 
592, 861 P.2d 1253, 1257 (Ct. App. 1 993). 
5) Petitioner seeks to add a new claim of prosecutorial misconduct to his Petition in section 
( 1  )(D). As discussed above, failure to raise an issue on direct appeal waives the issue for 
the purpose of a post-conviction relief action. "Any issue which could have been raised 
on direct appeal, but was not, is forfeited and may not be considered in post-conviction 
proceedings" I. C. § 1 9-4901(b). It is well established that prosecutorial misconduct may 
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be raised on direct appeal; thus, is barred from being raised in post-conviction 
proceedings. Barcella v. State, 148 Idaho 469 (Ct. App. 2009); Matthews v. State, 122 
Idaho 801 ( 1 992). Accordingly, a claim for prosecutorial misconduct in a post-
conviction proceeding is not valid as a matter of law. 
6) On Thursday the Petitioner proffered an additional claim under Brady. The Petitioner 
asserts that approximately two years after his conviction the Petitioner himself made a 
complaint to the Federal Bureau of Investigation of corruption in his prosecution. The 
Petitioner asserts that the FBI followed up on his complaint by doing a polygraph exam 
on the Petitioner and interviewing his brother. He asserts that the FBI then forwarded the 
information to the Attorney General's Office. A criminal "defendant claiming a right to 
relief under Brady must show three components: that the evidence at issue is favorable to 
the accused because it is either exculpatory or impeaching; that the evidence was 
suppressed by the State, either willfully or inadvertently; and that the evidence was 
material because there is a reasonable probability that its disclosure to the defense would 
have led to a different result." Hall v. State, 1 56 Idaho 125, 129-30, 320 P.3d 1284, 
1288-89 (Ct. App. 2014). Petitioner' s claim fails all three tests of a Brady allegation on 
its face. The Petitioner does not identify any information that is exculpatory or 
impeaching. The Petitioner initiated the complaint and was presumably present for his 
polygraph exam; therefore, there is no allegation that the Petitioner was unaware of this 
information. And finally, the information presented would not be material to the 
Petitioner's criminal trial as he had knowledge of the facts and could have testified to 
them at that time. 
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C. The Respondent has available statute of limitations defenses to the Petitioner's 
amendment. 
Respondent also has available to it post-conviction statute of limitations defenses to the 
proposed amendments. Idaho Code § 1 9-4902(a), sets forth a one year statute of limitations for 
post-conviction proceedings. The section provides in pertinent part, "[a]n application may be 
filed at any time within one ( 1)  year from the expiration of time for appeal or from the 
determination of an appeal or from the determination of proceedings following an appeal, 
whichever is later." The "determination of an appeal," as used in I.C. § 1 9-4902(a), means the 
date the remittitur is issued by the Idaho Supreme Court or Idaho Court of Appeals. Atkinson v. 
State, 1 3 1  Idaho 222, 223, 953 P.2d 662, 663 (Ct. App. 1 998). Petitioner's claims are untimely 
and time barred. 
The Petitioner presents no reason for delay in filling the motion for leave on the eve of 
trial: The Petitioner's  proposed amendment is supported by information and materials that are 
not new to this case and have been available for extended periods of time: 
• Exhibit 'A' the Affidavit ofthe Petitioner is undated, but was originally filed as 
an attachment to the Petitioner's July 20, 2012  Motion for Relief from Judgment 
Pursuant to I.R.C.P. 60(b). The affidavit is related to his 60(b) motion. 
• Exhibit 'B ' the Affidavit of Erik Lehtinen, the Petitioner's appellate counsel, was 
originally filed as an attachment to the Petitioner's July 20, 2012 Motion for 
Relief from Judgment Pursuant to I.R.C.P. 60(b). The affidavit is relates to the 
Petitioner's 60(b) motion. 
• Exhibit 'C' the Affidavit of Wayne Christie has been in the possession of the 
Petitioner's counsel since at least July 25, 201 4. Christie appears to have been 
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disclosed as witnesses in the criminal trial and relates information that was known 
at the time. 
• The Affidavit of the Petitioner's father, Kenneth Wayne Wurdemann Sr., 
Exhibit 'D,' is dated July 12,  2007. 
• The Affidavit of the Petitioner's codefendant Jeremy Sanchez, Exhibit "E," is 
dated May 4, 2009. 
• Exhibit 'F' the Affidavit of Kenneth Wurdemann, Jr. ,  the Petitioner's brother and 
codefendant, is dated November 22, 201 1 .  
Regardless, the Idaho Supreme Court has reinforced the one year statute of limitation in post-
conviction when it held that there is no newly discovered evidence exception to I.C. § 1 9-4902. 
Evensiosky v. State, 136 Idaho 1 89, 1 9 1 ,  30 P.3d 967, 969 (2001). 
As the Petitioner's filing deadline has passed, the Petitioner's motion for leave to file an 
amended petition is effectively a motion for leave to file a successive petition. While subsequent 
post-conviction relief petitions may be permissible in certain circumstances, an applicant must 
raise all issues and claims in the initial application or risk waiver and forfeiture under � 
1 9-4908. Parsons v. State, 1 1 3 Idaho 421 ,  426, 745 P .2d 300, 305 (Ct. App. 1 987). Claims that 
are not raised in the original petition are waived for the purposes of post-conviction relief as if 
they had been knowingly, voluntarily, and intelligently waived. State v. LePage, 1 38 Idaho 803, 
8 1 1 ,  69 P.3d 1 064, 1 072 (Ct. App. 2003) review denied; Hooper v. State, 127 Idaho 945, 947, 
908 P.2d 1252, 1254 (Ct. App.) review denied ( 1 996). Where a second petition for 
post-conviction relief is filed, it must provide sufficient reason as to why the grounds asserted for 
relief were not raised in the first post-conviction relief application. I. C. § 1 9-4908; King v. State, 
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1 14 Idaho 442, 446, 757 P.2d 705, 709 (Ct. App. 1 988). The applicant in a successive petition 
must show sufficient reason why grounds for relief were not raised in the first application. 
Presently, the Petitioner is asserting a narrative explanation that his prior attorneys were 
ineffective. However, the Idaho Supreme Court recently issued an opinion holding "ineffective 
assistance of post-conviction counsel is not a sufficient reason under I. C. § 1 9-4908 for allowing 
a successive [post-conviction] petition" overruling Palmer v. Dermitt, 1 02 Idaho 591 ,  635 P.2d 
955 ( 198 1 )  which had previously made such claims permissible. Murphy v. State, 156 Idaho 
389, 395, 327 P.3d 365, 371 (2014), reh'g denied (July 1, 2014). The landscape has changed and 
the Petitioner's justification for the delay is not viable under the current state of the law. 
III. CONCLUSION 
The Petitioner was previously granted the opportunity to amend the petition. The petition 
was adjudicated in August of 201 1 .  The adjudication remains on appeal. The Court granted the 
Petitioner's Rule 60(b) motion and a hearing on the eye-witness identification issue is scheduled 
for March 5th and 6th, 201 5. This is a narrow issue and the proceedings should be limited to 
such. To do otherwise would ignore the procedural standing in this case. 
The Petitioner's motion to amend and second motion to amend his petition come on the 
eve of a trial that will resolve all of the Petitioner's claims in his original and amended petition. 
Granting the Petitioner's motion will place a substantial burden on the Respondent. This case 
was tried in August 201 1 .  The Respondent has defended the issues. The Respondent has made 
extensive efforts to secure witnesses for a second trial. The substantial work in this case has 
already been completed. The Petitioner is asking the Court to try this case three times. That is a 
burden on the Respondent and such prejudice should not be permitted. 
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The Petitioner's motion to amend should be denied as the amendment does not set forth a 
valid claim and Respondent has available a statute of limitations defense. These are a substantial 
and appropriate basis to deny the motion for leave to amend the petition. 
DATED this 23th day of February, 20 1 5. 
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CERTIFICATE OF SERVICE 
I hereby certify that on the 23rd day of February, 2015 ,  a true and correct copy of the 
foregoing MEMORANDUM IN SUPPORT OF OBJECTION TO PETITIONER'S MOTION TO AMEND 
PETITION AND BIFURCATE PROCEEDINGS; IN THE ALTERNATIVE, REQUEST TO CONTINUE 
THE MARCH EVIDNETIARY HEARING was served on the following in the manner indicated. 
Elisa G. Massoth 
P. 0. Box 1 003 
Payette, Idaho 83661 
emassoth@kmrs.net 
[ ] U.S. Mail 
[x ] Email 
[ ] Facsimile 
[ ] Hand Delivery 
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Leo N. Griffard, I.S.B.#4975 
623 W. Hays 
Boise, Idaho 83702 
Telephone: (208) 33 1 -06 1 0  
Facsimile: (208) 345-0050 
ATTORNEY FOR APPELLANT JOHN DAVID WURDEMANN 
IN THE SUPREME COURT OF THE STATE OF IDAHO 
JOHN DAVID WURDEMANN, 
Petitioner-Appellant, 
vs. 
STATE OF IDAHO, 
Respondent, 
) 




) MOTION TO SUSPEND 
) BRIEFING SCHEDULE 
) 
� � c v ..2./Jr/; -'r3;,i} 
JOHN DAVID WURDEMANN, by the undersigned counsel respectfully 
moves this Court to suspend the briefmg in this case pending the District Court's  
resolution of a Motion for Relief From Judgment pursuant to I.R.Civ.P. 60(b) filed 
on Petitioner-Appellant' s behalf this date. A copy of the Motion, Supporting 
Memorandum and Affidavits is attached hereto as an exhibit to this Motion. 
The Rule 60(b) Motion pertains to issues which are crucial to Mr. 
Wurdemann's post-conviction proceedings. The Rule 60(b) Motion is self 
explanatory, however, Counsel will briefly summarize the basis of the issues 
MOTION TO SUSPEND BRIEFING SCHEDULE-I 
ATI'ACHMENT. _ _  lf _ ____ , 
FILED .. ORIGINAL 





raised in the Motion. 
It is undisputed that this case and the cases of the co-defendant's Sarah 
Pearce and Jeremy Sanchez all involve issues concerning the reliability of 
eyewitness identifications made during the investigation of the case. At the center 
of Mr. Wurdemann's case was a videotape lineup wherein he was identified by the 
victim, Linda LaBrane. Although the District Court afforded Mr. Wurdemann an 
evidentiary hearing on his amended post conviction petition, his court appointed 
counsel failed to produce the videotape lineup for the court's review, which was 
one of the factors the court relied on to fmd that Wurdemann had not met his 
burden of proof. (Post Conviction transcript at p. 1 2 1 ,  ll. 1 -5). The pending Rule 
60(b) Motion requests that the District Court make further inquiry into the 
circumstances of post-conviction counsel's  failure to produce for the court's 
review such important evidence. 
Also, prior to the post conviction evidentiary hearing, post conviction 
counsel announced that Mr. Wurdemann was abandoning three of the claims from 
the Amended Petition. Among the three claims withdrawn was claim 2, which 
alleged as follows: 
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Counsel failed to procure expert testimony concerning 
the suggestive nature of the lineups that were presented 
to trial witnesses; or in the alternative, appellate counsel 
was ineffective for failing to raise this issue on appeal. 
R. p. 55, Post Conviction Transcript at p. 14, 11. 6-1 8. 
The pending Rule 60(b) motion calls into question whether Wurdemann's 
purported waiver of this crucially important claim was fully informed, and 
questions how and why post conviction counsel could have advised Wurdemann 
to abandon the claim. 
These matters are more fully explicated in the attached Rule 60(b) Motion. 
Counsel urges this Court to suspend further briefing pending the outcome of the 
Rule 60(b) Motion in order to protect Mr. Wurdemann's right to have his post 
conviction constitutional claims fairly considered by the District Court. Also, it 
would be more efficient and in the interests of judicial economy to adjudicate this 
case in one appeal rather than in a piecemeal fashion. 
WHEREFORE, Petitioner-Appellant respectfully prays that this Court 
suspend briefing pending the outcome of the Rule 60(b) Motion in the District 
Court. Counsel's  supporting Affidavit is attached hereto . 
.,......,�D TillS '1._t;frtA Y OF JULY, 20 12. 





CERTIFICATE OF SERVICE 
I certify that a copy of this Motion, supporting affidavit and exhibit was 
served on the following Counsel for Respondent by: / first class mail, postage 
prepaid at Boise, Idaho; or by facsimile to (208) 334-2942; or hand 
delivery on the 7-() t"l...day of July 20 12:  
Kenneth K. Jorgensen 
Deputy Attorney General 
P.O. X 83720 
Bo· , ID 83720-001 0  




AFFIDAVIT OF LEO N. GRIFF ARD 
LEO N. GRIFF ARD states as follows upon his oath: 
1 .  I am court appointed counsel for the Petitioner-Appellant John David Wurdemann in 
this appeal. 
2. My review of the files in this case and the related cases of the co·defendants, and my 
conversations with my client have led me to believe that it is vital that the District Court reopen 
my client's post conviction proceedings prior to any final resolution of this appeal in its current 
posture. 
3.  I am making the request to suspend the briefing schedule in good faith, and not for the 
pwpose of causing delay. 
4. I am making the request to suspend the briefmg schedule because in my professional 
judgment it is necessary to protect my client's constitutional rights. 




LEO N. GRIFF ARD, ISB #4975 
GRIFF ARD LAW OFFICE 
623 W. Hays 
Boise, ID 83702 
Telephone: (208) 331-0610 
Fax: (208) 345-0050 
lgriffard@earthlink.net 
• 
F I A.�l.ftgM. 
JUL 2 0 2012 (f::;�NYO).!�NTY ClERK \ ._ .. .. / I ;  Sfillfi.� DEPUTY 'v.�··�·--" L � C/ 
1N THE DISTRICT COURT OF THE THIRD niDICIAL DISTRICT 
OF THE STATE OF IDAHO 1N AND FOR CANYON COUNTY 
JOHN DAVID WURDEMANN, ) 
Petitioner, 
VS. 
STATE OF IDAHO, 
Respondent 
) No. CV2003-4362C 
) 
) MOTION FOR RELIEF FROM 
) JUDGMENT PURSUANT TO 




JOHN DAVID WURDEMANN, by the undersigned counsel, moves for relief from the 
judgment denying his petition for post conviction relief entered on September 15, 201 1 .  A 
Memorandum in Support with supporting exhibits is filed herewith. 
RESPEC?t;i: S:MITfED tms � ofJuly, 2012. 
Leo . Griffard 
CERTIFICATE OF SERVICE 
I certify that a copy of this document was: __ mailed postage prepaid at Boise, Idaho; 
or __ sent by facsimile; or � and delivered to Mr. Bryan� Taylof Canyon County 
Prosecuting Attorney, 1 1 15 Alban;r. treet, Caldwell, ID on 7 2-e> / � . r 1 
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CANYON COUNTY CLERK 
S HILL, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO IN AND FOR CANYON COUNTY 
JOHN DAVID WURDEMANN, ) 
) No. CV2003-4362C 
Petitioner, 
vs. 








MEMORANDUM IN SUPPORT OF 
MOTION FOR RELffiF FROM 
JUDGMENT PURSUANT TO 
I.R.Civ.P. 60(h) 
Respondent. 
JOHN DAVID WURDEMANN, by the undersigned counsel, submits the following 
Memorandum in Support of his Motion for Relief from Judgment. 
I. Introduction and Background 
As a preliminary matter, Mr. Wurdemann requests that this court take judicial notice of 
its own files and records in the underlying criminal case, State v. John Wurdemann, No. 
CR2002-5739, Ct. App. 30438, Feb. 28, 2006 (unpublished decision). Mr. Wurdemann also 
asks this court to take judicial notice of its own files in State v. Sarah Pearce, No. CR2003-
5092, Sarah Pearce v. State, No. CV2008-1 1697, and State v. Jeremy Sanchez, No. CR 2002-
5737. 
John Wurdemann, his brother Kenneth Wurdemann, Sarah Pearce, and Jeremy 
Sanchez were all charged in the brutal attack on Linda LaBrane which occurred in the early 
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morning hours of June I 5, 2000. Kenneth Wurdemann entered into a plea agreement, while 
John Wurdemann, Mr. Sanchez, and Ms. Pearce were all found guilty by juries after separate 
jury trials. John Wwdemann was sentenced to concurrent fixed life sentences. 
During the course of the prolonged investigation of the case, the victim, Ms. Labrane 
made several misidentifications. In one photo lineup, she identified a woman other than Sarah 
Pearce. She was unable to identify either of the Wurdemanns from a photo lineup. Thereafter, 
law enforcement showed Ms. LaBrane video lineups, from which she identified Sanchez, 
Pearce, and the Wurdemanns as being the perpetrators of the attack against her. In the video 
lineup of John Wurdemann, Wurdemann stood at the center and was markedly taller than the 
other individuals. In addition, law enforcement utilized questionable suggestive techniques in 
their preparation of Ms. LaBrane prior to her viewing the video lineups. 
John Wurdemann unsuccessfully moved to suppress the identification prior to his trial, 
and Ms. LaBrane identified him before the jury as one of her attackers. John Wurdemann's  trial 
counsel did not attempt to use expert testimony to attack the methods used in and the reliability 
of the identifications. John Wurdem.ann's defense all along was that he was not involved in the 
attack and bad been misidentified by LaBrane and other witnesses who saw a group of four 
people in the vicinity of the attack near the time it had occurred. 
Suffice it to say that the techniques employed by law enforcement to obtain the 
identifications, and the reliability of those identifications of John Wurdemann and the others are 
crucial issues in the case. A good summary of the techniques used by law enforcement in the 
investigation of this case is found in the opinion of the Idaho Supreme Court in State v. Pearce, 
146 Idaho 241 ;  1 92 P.3d 1065 (2008). 
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After Mr. Wurdemann's trial counsel failed to timely file a notice of appeal, 
Wurdemann was granted partial post conviction relief to permit him to pursue a direct appeal. 
The conviction and sentence were affirmed by the Idaho Court of Appeals on February 28, 2006. 
State v. Wurdemann, No. 30438, Idaho Ct App. (unpublished decision). Thereafter, the instant 
round of post conviction litigation ensued. 
An Amended Petition was filed on February 28, 2007. This Court conducted an 
evidentiary hearing on August 2, 201 1 .  In between the affirmance of his conviction by the 
appellate court in 2006 and the evidentiary hearing in August of20 1 1 ,  John Wurdemann went 
for long stretches of time when his appointed lawyers failed to communicate with him despite his 
diligent attempts to communicate with them. (See Affidavit of John Wurdemann, and Affidavit 
of Erik Lehtinen, anached hereto). The court will recall that Mr. Wurdemann was represented by 
different lawyers at different times, and will also recall that during this time frame there was a 
change oflaw firms to perform public defender services in Canyon County. Prior to the 
evidentiary hearing, there is no record of any funding requests for expert services on Mr. 
Wurdemann's behalf. 
This Court denied relief, finding that Mr. Wurdemann had npt met his burden of proving 
his claims. A notice of appeal was filed, and the appeal is presently pending in the Idaho 
Supreme Court. Part of the court's reasoning was based on the fact that Wurdem.ann's court 
appointed counsel had failed to produce or otherwise introduce into evidence the videotaped 
lineup identification of Mr. Wurdemann by Ms. LaBrane. This videotape is of particular 
relevance to Mr. Wurdemann's defense, which was and has been all along that he was 
misidentified by Ms. LaBrane. Wurdemann's court appointed counsel offered no excuse for his 




failure to produce this vital piece of evidence. His failure to do so is simply inexcusable and 
gives rise to a strong inference that he was not prepared for Mr.Wurdemann's evidentiary 
hearing. 
Prior to the evidentiary hearing, Mr. Wurdemann's court appointed counsel announced 
that Wurdemann would be abandoning three of the claims from his Amended Petition. The 
Amended Petition had been previously filed by Mr. Wurdemann's prior post conviction counsel, 
who had withdrawn because of a conflict of interest. Among the claims which counsel 
ann01.mced Wurdemann would be abandoning was claim (a) 2, which stated as follows: 
Counsel failed to procure expert testimony concerning the suggestive nature of the 
lineups that were presented to trial witnesses; or in the alternative, appellate 
counsel was ineffective for failing to raise this issue on appeal. 
Given the history of this crime and all of the trials which have follow� and given the 
controversy swrounding the identifications of Mr. Wurdemann, Mr. Sanchez and Ms. Pearce, it 
is difficult to imagine why Mr. Wurdemann's post conviction counsel would recommend to 
Wurdemann that he should withdraw such an important claim. Wurdemann asserts that he was 
not given an explanation from his counsel as to why counsel felt he should withdraw any claims, 
and that he did not make an informed decision to withdraw any claims. (Affidavit of John 
Wurdemann, attached as Motion Exhibit "A") No explanation of the reasoning behind counsel's 
advice to Wurdemann is found in the record. Of course, post conviction counsel's 'decision' to 
abandon this claim is not that surprising given that no expert assistance was ever sought or 
utilized on behalf of Mr. Wurdemann during the nearly 5 years while his post conviction petition 
was pending. 
The evidentiary hearing in this case was conducted on August 2, 201 1 ,  nearly three years 
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after the decision of the Idaho Supreme Court in co-defendant Sarah Pearce's case. State v. 
Pearce, 146 Idaho 241 ;  192 P.3d 1065 (2008). Sarah Pearce's defense was, like Wurdemann's, 
that she bad been misidentified by the same witnesses. including Ms. LaBra.ne, because of 
suggestive lineups which had utilized the same techniques which were used in the prosecution of 
Wurdemann. At Pearce's trial, she tried unsuccessfully to introduce expert testimony 
concerning the suggestive nature and unreliability of the lineups used in her case. The trial court 
refused to allow this testimony, determining that the defense expert was not qualified. In the 
majority opinion by Justice J. Jones, the Idaho Supreme Court agreed, but stated: 
Although there are grounds for concern regarding various aspects 
of the lineup procedures, particularly the photo lineups, and though 
it would likely have been helpful to have testimony from an expert 
on the matters the district court found Dr. Honts did not have the 
proper credentials upon which to opine, we cannot find that the 
court abused its discretion in excluding his testimony on these 
matters. 
Pearce, 146 Idaho at 247, 192 P.3rd at 1071 .  
Perhaps even more germane to Mr. Wurdemann 's case herein, Justice Eismann, in a 
separate concurring opinion, stated: 
If additional material should have been presented regarding Dr. 
Honts's qualifications or another expert selected, Pearce may have 
a claim for post-conviction relief 
Pearce, 146 Idaho at 251 ,  192 P. 3nt at 1075} (emphasis added) There was also a strong dissent 
from Justice W. Jones. Pearce, ld 
The Pearce decision should certainly have alerted Mr. Wurdemann's post conviction 
1The efficacy of properly qualified expert testimony concerning eyewitness identification 
techniques and reliability is illustrated by the recent case of State v. Almaraz, No. 35827, Idaho 
Supreme Court. May 3 1, 2012. 
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counsel to the need for expert assistance concerning the identifications of John Ww-demann by 
the same witnesses using the same tecbniQJltfS which were used in Sarah Pearce's case. 
Apparently Mr. Ww-demann's post conviction counsel was unfamiJiar with the Pearce decision 
because there is no other plausible explanation as to why he would advise Mr. Wurdemann to 
abandon this crucial claim. In order to prevent a miscarriage of justice, this court must, at a 
minimum, conduct a hearing to inquire as to the reasoning employed by counsel in advising Mr. 
Wurdemann to abandon this claim, and to inquire as to the adequacy of Mr. Ww-demann's 
purported waiver of claims at the commencement of the evidentiary hearing. 
Mr. Wurdemann's rights to Due Process of Law under the United States and Idaho 
Constitutions have been abridged. Mr. Wurdemann has a fundamental right to have an adequate 
opportunity to have the claims stated in his Amended Petition for Post-Conviction Relief fairly 
considered by this court. 
PRAYER FOR RELIEF 
John David Ww-demann respectfully moves that this Court: 
(1) Relieve him from the judgment entered on September 1 5, 201 1  denying his petition 
for post conviction relief; (2) conduct a hearing on the adequacy of Ww-demann' s purported 
waiver of claims; (3) conduct a hearing to inquire into the circumstances surrounding post 
conviction counsel's failure to produce at the evidentiary hearing the videotape lineup evidence 
in question; ( 4) to permit Mr. Wurdemann an opportunity to locate and produce the videotape 
lineup evidence and all evidence pertajning to his identification by the state's witnesses at trial; 
( S) to permit Mr. Ww-demann to request court funding to retain the services of an expert witness 
on the subject of the identification procedures used in this case and the reliability of the 




identifications which were made of Mr. Wurdemann; (6) to appoint, at County expense, the 
undersigned counsel to assist Mr. Wurdemann in connection with this Motion; and (7) for such 
other relief as the Court deems appropriate. 
Finally, Mr. Wurdemann further requests that the Court order the Respondent to file a 
response to this motion within a reasonable time. 
D this 2_� of July. 2012. 
CERTIFICATE OF SERVICE 
I certify that a copy of this docjJUlent was: __ mailed postage prepaid at Boise, Idaho; 
or __ sent by facsimile; or _vnan_ d delivered to Mr. Bryan F /Taylor, Lt..yon County 




AFFIDAVIT OF JOHN DAVID WURDEMANN 
John David Wurdemann states as follows upon his oath: 
1 .  Following the decision of the Idaho Court of Appeals affinning iny conviction on or 
about February 28, 2006, I was represented in post conviction proceedings by multiple attorneys 
at different times. Long periods of time elapsed without any communication from my appointed 
lawyers, despite my repeated attempts to communicate with them. Prior to the evidentiary 
hearing on August 2, 201 1 ,  I was visited a total of 2 times to discuss my post conviction case by 
Mr. Neville, the lawyer who represented me at the hearing on my post conviction petition. 
2. Prior to the hearing conducted on August 2, 201 1 on my post conviction petition , I 
was never advised whether any of my court appointed lawyers had sought funding to consult with 
or retain any expert witnesses concerning the identification procedures which were used in the 
investigation of this case and in the presentation of the state's case at my trial. 
3. Had I been informed that I could have such expert services to assist me in my post 
conviction proceedings, I would have insisted that a request for the funding of these services be 
made prior to the evidentiary hearing. 
4. I assumed that my post conviction counsel would use as exhibits in my post conviction 
proceedings the video lineup and the photo lineups used against me at my trial. I was nev�r 
informed prior to the hearing that my appointed lawyer would not be presenting this evidence to 
the post.conviction court. 
5. During Mr. Neville's visit a few days prior to the hearing, he advised me that I should 
withdraw claims 2 and 8 from the amended petition. However, Mr. Neville did not explain to me 
why he was recommending that I should withdraw these claims. Being a person of limited 
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education and with no legal training, I deferred to his opinion. Had I known at the time the 
importance of the claims Mr. Neville was advising me to withdraw, and had I known that 
withdrawing these claims would weaken, not improve, my chance to obtain post conviction 
relief, I would not have withdrawn the claims. 
6. During the time my post conviction proceedings were pending, none of my court 
appointed lawyers informed me about the decision of the Idaho Supreme Court in the Sarah 
Pearce case, and in particular, never informed me about the part of that decision concerning the 
identification techniques used in that case. Had the importance of the Pearce to my case been 
explained to me prior to the hearing, I would not have abandoned Claim 2, and I would have 
insisted that an expert be retained to assist me in my post conviction proceedings. 
7. I did not make an informed decision to abandon Claims 2 and 8 of the Amended 
Petition. 
8. I did not make an informed decision not to present as exhibits the videotape and photo 
identifications used against me at my trial. 
9. I have been continuously incarcerated since my arrest in this case. I am an indigent 
person without the funds to pay for legal representation, court costs, or the costs of expert 
services. 
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otary Public, State of Idaho J f 
My Commission Expires on 9'7 I ()jZtJI3 







STATE OF IDAHO ) 
) :ss 
· County of Ada ) 
COMES NOW, Erik R. Lehtinen, and swears and affirms under oath and upon personal 
knowledge the following: 
1 .  I am currently the �hief of the Appellate Unit of the Idaho State Appellate Public Defender. 
Prior to becoming Chief of the Appellate Unit, I was a Deputy State Appellate Public 
Defender for nearly eight years. 
2. As a Deputy State Appellate Public Defender, I was appellate counsel for John 
Wurdemann in the direct appeal of his 2002 convictions in State v. Wurdemann, No. 
30438. 
3. When I took over as the handling attorney for Mr. Wurdemann's direct appeal (in 
approximately May of 2005), it was my understanding that Mr. Wurdemann already had a 
petition for post-conviction relief pending (but stayed pending the disposition of the direct 
appeal) in the d istrict court. 
4. Mr. Wurdemann's convictions and sentences were affirmed by the Idaho Court of Appeals. 
See State v. Wurdemann, No. 30438, 2006 Unpublished Opinion No. 370 (Feb. 28, 2006). 
Although this was quite upsetting to me, as I have always had serious doubts as to Mr. 
Wurdemann's guilt, it was not particularly surprising to me, given that the most important 
issue in the case-the suggestiveness of the procedures used to procure the victim's 
Identification of Mr. Wurdemann-was inadequately preserved for direct appeal. 
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5. On April 6, 2006, Mr. Wurdemann complained to me that he had written to Scott Fauser, 
his post-conviction counsel, about his post-conviction case, but had never heard back from 
Mr. Fauser. This is my earliest knowledge, I believe, of Mr. Wurdemann having a problem 
with Mr. Fauser being unresponsive to him. At that time, however, I was not particular 
concerned for Mr. Wurdemann, as his petition for review was still pending at that time 
(such that the Court of Appeals' opinion was not yet final and his direct appeal, therefore, 
had not yet concluded) and, presumably, the post-conviction case was still stayed. 
6. On June 21 , 2006, the Idaho Supreme Court denied review of Mr. Wurdemann's case and 
a remittitur issued. This formally concluded the direct appeal. 
7. On June 26, 2006, I spoke to Mr. Wurdemann about the conclusion of his direct appeal. 
At that time, we discussed the fact that his post-conviction case could now proceed. 
When Mr. Wurdemann informed me that he still had not received a response from Mr. 
Fauser, I told Mr. Wurdemann that I would contact Mr. Fouser myself and let him know the 
direct appeal had concluded. I also provided Mr. Wurdemann with current contact 
information for Mr. Fauser. 
8. Later on June 26, 2006, I e-mailed Mr. Fauser to inform him that the direct appeal had 
concluded and that the post-conviction case could proceed. I never received any 
response from Mr. Fauser. 
9. Thereafter, although my representation of Mr. Wurdemann had ended, I continued to 
receive periodic calls from him. During these calls, Mr. Wurdemann frequently voiced 
concerns about the failure of post-conviction counsel to communicate with him, and 
frustrations with the fact that his post-conviction case was not moving forward. 










On August 1 0, 2006, for example, Mr. Wurdemann indicated that he still had not heard 
from Mr. Fouser. I agreed to attempt to contact Mr. Fouser again. Later that day, I sent 
another e-mail to Mr. Fouser. This time, I let him know that Mr. Wurdemann had been 
trying unsuccessfully to reach him, and that Mr. Wurdemann would appreciate an update 
on the status of his post-conviction case. Again, I received no response from Mr. Fouser. 
1 1 .  The electronic records of the SAPO indicate that Mr. Wurdemann called my office again on 
September 14, 2006, wondering if anyone here had spoken to Mr. Fouser, as Mr. 
Wurdemann could not because Mr. Fouser would not accept his calls. 
12. On January 9, 2007, I spoke to Mr. Wurdemann again. At that time, Mr. Wurdemann 
indicated that he had personally been working on an amended petition for post-conviction 
relief, as Mr. Fouser had not taken his phone calls for months. He told me that, as far as 
he knew, absolutely nothing had happened with his post-conviction case since his direct 
appeal had ended approximately six months earlier. 
1 3. On June 22, 2007, I spoke to Joy Wurdemann, Mr. Wurdemann's ex-wife, who indicated 
that Van Bishop, Mr. Wurdemann's trial counsel, claimed he could not provide Mr. 
Wurdemann with a copy of the file from his case because it had been sent to the SAPO. 
Although I believed Mr. Bishop's representation was false, I spoke to numerous SAPO 
staff members in an attempt to confirm that belief. Through these conversations, not only 
did I learn that Mr. Bishop's claim was untrue, but also that he had apparently made this 
false claim before. I then called Mr. Fouser and left him a volcemail message indicating 
that, if he was looking for Mr. Bishop's file from Mr. Wurdemann's case, the SAPO did not 
have it. I never heard back from Mr. Fouser. 
AFFIDAVIT OF ERIK R. LEHTINEN - Page 3 
210
. ... 
• • Jo 
. 
• 
1 4. On January 23, 2008, I spoke to Mr. Wurdemann again. He again expressed concern that 
Mr. Fauser had done nothing with his post-conviction case, and would not communicate 
with him. 
1 5. On February 25, 2008, I spoke to Mr. Wurdemann again. This time, he explained that he 
had limited contact with Mr. Fauser in the form of one or more letters, and that a hearing 
had been scheduled (I presume Mr. Wurdemann was referring to an evidentiary hearing), 
but that that hearing had been continued (at the last minute) twice. Mr. Wurdemann 
further indicated that he had not actually spoken to Mr. Fauser at all. 
1 6. During the week of August 2, 2009, I received a voicemail message from Mr. Wurdemann 
indicating that he still had not had any luck communicating with Mr. Fauser and requesting 
that I provide him with information as to the status of his post-conviction case. In 
response, on August 1 1 ,  2009, I sent Mr. Wurdemann an updated copy of the district 
court's register of actions. 
1 7. A year later, on or about August 9, 201 0, I spoke to Mr. Wurdemann again by phone. Mr. 
Wurdemann reported that Mr. Fauser had recently withdrawn, citing a conflict of interest 
based on his prior representation of one of Mr. Wurdemann's co-defendants. At that time, 
Mr. Wurdemann was concerned that he no longer had an attorney. 
1 8. I spoke to Mr. Wurdemann again on October 26, 2010. Mr. Wurdemann informed me that 
after Mr. Fauser withdrew, he filed a motion for appointment of counsel, as well as a 
request for a status hearing, but that he had heard nothing in return. 
1 9. I spoke to Mr. Wurdemann again on March 30, 201 1 .  By that time, Mr. Wurdemann 
reported that he had a new attorney, Brian Neville, but he was concerned that Mr. Neville 
was not doing anything with his case either. 






20. In my professional opinion, and based on my knowledge of the record, the most crucial 
issue in Mr. Wurdemann's case concerns the suggestiveness of the procedures used to 
procure the victim's identification of Mr. Wurdemann. 
21 . I have had exposure to eyewitness identification issues through my casework as an 
appellate public defender, through continuing legal education, and through keeping 
abreast of current developments in the field of criminal defense. 
22. It is now well-known in the criminal defense community that false eyewitness 
identifications are the most common element in wrongful convictions. Based oR my 
training and experience, I believe that false eyewitness identifications are due in large part 
to the counterintuitive fact that human memory is not only fallible, but highly malleable and, 
therefore, easily influenced by suggestion. 
23. It is also well-known in the criminal defense community that traditional methods of having 
victims and other witnesses identify suspects are highly suggestive and sometimes lead to 
false positives, i.e. , false identifications. Research has shown that there are certain very 
simple techniques (for example, double-blind, sequential photo lineups involving "fillers· 
who closely resemble the description of the assailant, only one of which contains a photo 
of the suspect) that can be used to dramatically lessen the chance of a false identification; 
24. In my professional opinion, the identification procedures used in Mr. Wurdemann's case 
were highly suggestive and raise very serious questions as to accuracy of the victim's 
ultimate identification of Mr. Wurdemann. In my opinion, under these circumstances, it 
was absolutely essential for Mr. Wurdemann to have the services of experts in this area in 
his criminal case and, failing that, in his post-conviction case. 




� .• . .. 
25. Furthermore, in my professional opinion, and based on my knowledge of the record, there 
could be no legitimate reason for Mr. Wurdemann's post--conviction counsel not to present 
to the court the videotape lineup and photo lineups used by law enforcement in his case. 
Dated this 2oth day of July, 201 2. 
STATE OF IDAHO ) 
:ss 
County of Ada ) 
SUBSCRIBED AND SWORN to before me on this 20111 day of July, 2012. 
/�· 
-PUBLIC FOR IDAHO 
Resid . .  · in Boise, Idaho 
Commission Expires 2/6/201 7 
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I N  THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, AND FOR THE COUNTY OF CANYON 
PRESIDING: RENAE HOFF DATE: FEBRUARY 24, 201 5 












CASE NO. CV-2003-04362-C 
TIME: 1 0:00 A.M. 
REPORTED BY: Kim Saunders 
DCRT 4 ( 1 024-1 053) 
This having been the time heretofore set for status conference in the above 
entitled matter, the petitioner was not present, but was represented by Ms. Elisa 
Massoth. The respondent was represented by Mr. Zachary Wesley. 
The Court noted the petitioner had filed a Motion to Amend the Petition as well as 
a Motion to Bifurcate, supported by Briefing; to which the State had objected. 
The Court further noted said motions had not been set for hearing, nor had the 
petitioner responded to the State's objection . 
The Court indicated the I .R.C.P. 60(b) motion, remanded by the Supreme Court, 
was set for a two (2) day evidentiary hearing. 
In answer to the Court's inquiry, Mr. Wesley had no objection to the issues of 
line-up and identification being addressed at the same time. 
COURT MINUTES 




Ms. Massoth made comments in regard to ineffective assistance of counsel and 
due process. 
Mr. Wesley made comments for the record,  objected and indicated he would 
stand on his Brief. 
The Court stated the evidentiary hearing would be in regard to the I .R.C.P. 60 {b) 
issues only; identification of petitioner through suggestive line-ups, and expanded to 
include other improper identification procedures. 
The Court indicated each of counsel had no objection to the other side's experts 
being present during the testimony of their experts. Counsel concurred. 
The Court requested a Judge's copy of all exhibits. 
The Court reviewed witness lists with each of counsel. 
Ms. Massoth cited case history and made further statements in regard to 
Petitioner's Motion to Amend the Petition and Motion to Bifurcate. 
The Court advised counsel it wished to hear the I .R.C.P. 60{b} issue and then it 
would address Petitioner's motions thereafter. 
Mr. Wesley made comments for the record. 
COU RT MINUTES 
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• L E D A.M., ____ ,P.M. 
FEB 2 5 2015 
CANYON COUNTY CLERK 
M MAfi'{TINEZ, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN, CASE NO. CV -2003-4362 
Petitioner, 
v. 
MOTION TO AMEND THIRD 
PETITION AND BIFURCATE 
PROCEEDINGS 
STATE OF IDAHO, 
Respondent. 
COMES NOW the Petitioner, John David Wurdemann, by and through his counsel, Elisa 
G. Massoth, of the firm Elisa G. Massoth, PLLC, and hereby moves this Honorable Court to file 
a Third Amended Petition. 
This Motion is made pursuant to Rule 1 5(A) of the Idaho Rules of Civil Procedure and 
based upon the following grounds and reasons, to wit: 
1 .  Petitioner timely filed his initial Petition on May 7, 2003 ; 
2. The Petition was prepared pro se and without the benefit of trial transcripts; 
3 .  Counsel, Scott Fouser, was appointed November 1 7, 2003 and ordered to file an 
Amended Petition; 
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4. Summary judgment on the Petitioner's claim was granted for failure to affect an 
appeal; 
5 .  The initial post-conviction proceedings were stayed pending Petitioner's appeal; 
6. The appeal was perfected and fully adjudicated; 
7. On July 28, 201 0, Scott Fouser withdrew from representation of Petitioner based 
upon a conflict of interest; 
8 .  The law firm ofMimura & Associates and Deputy Public Defender, Brian Neville, 
were appointed to represent Petitioner; 
9. On August 4, 201 1 ,  the Amended Petition for Post-Conviction went to hearing before 
the Honorable Court; 
1 0. Petitioner's post-conviction claims were denied, however, Petitioner, without 
adequate advice, withdrew the claim regarding identification; 
1 1 . On August 30, 201 2, attorney Leo Griffard was appointed as Petitioner's third 
attorney in this matter. Mr. Griffard filed a Rule 60(b) motion for relief from 
judgment regarding the identification issue which this Court granted on October 30, 
2012;  
1 2. Leo Griffard moved from the State ofldaho and undersigned counsel, Elisa G. 
Massoth, was appointed. 
1 3 .  Respondent allowed Mr. Wurdemann, through counsel, access to all filed at the 
prosecutor's office and as a result of the above-stated history and documents 
reviewed in counsel files and those held by Respondent, Petitioner seeks to file the 
attached Third Amended Petition; 
The only amendment to the Third Amended Petition, attached as Exhibit 1 ,  is (E.) The 
Brady Violation. 
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This matter is currently scheduled for an evidentiary hearing on March 5-6, 201 5  relating 
to the identification issues. Petitioner seeks to file the Third Amended Petition for Post-
Conviction but to bifurcate so that the Court addresses the issues related to identification on 
March 5-6, 201 5  and if that issue does not result in relief, then at a later date, the subsequent 
issues raised in the Third Amended Petition can be addressed. Petitioner has no objection to 
Respondent waiting until the outcome of the March 5-6, 201 5  hearing before filing an Answer 
should one be needed. Granting leave to amend Petitioner's Third Amended Post Conviction 
Petition will serve the interests of justice and would not prejudice the State or delay the 
proceedings. 
DATED This -f1- day ofFebruary, 2015 .  
By: 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the / 1-J  day of February, 201 5, I caused a true and correct 
copy of the foregoing to be served, by the method(s) as indicated, upon: 
Zachary Wesley 
Canyon County Prosecutor Attorney 
1 1 1 5 Albany St. 
Caldwell, ID 83605 
,er· U.S. Mail 
o Hand Delivery 
o Electronic Mail 
.e- Facsimile 208-454-7474 
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Elisa G. Massoth, ISB NO. 5647 
Dartanyon G. Burrows, ISB NO. 8259 
Elisa G. Massoth, PLLC. 
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Attorney for Petitioner 
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN, 
Petitioner, 
v. 
STATE OF IDAHO, 
Respondent. 
CASE NO. CV -2003-4362 
THIRD AMENDED PETITION 
FOR POST -CONVICTION 
RELIEF 
The Petitioner, JOHN DAVID WURDEMANN, by and through his attorney, ELISA G. 
MASSOTH, of the law firm Elisa G. Massoth, PLLC, submits this Third Amended Petition for 
Post-Conviction Relief, and alleges: 
1 .  Place of detention if in custody: Idaho Correctional Center, Boise, Idaho. 
2 .  Name and location of the Court which imposed judgment/sentence: The District Court of 
the Third Judicial District in and for the County of Canyon, Caldwell, Idaho, Judge Dennis E. 
Goff, presiding. 
3 .  The case number and the offense or offenses for which sentence was imposed: 
(a) Case Number: CR02-05739. 
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(b) Offense Convicted: Conspiracy to Commit Robbery; Robbery; Conspiracy to 
Commit First Degree Kidnapping; First Degree Kidnapping; Aggravated Battery; 
Aiding and Abetting First Degree Arson; Aid and Abet Attempted First Degree 
Murder. 
4. The date upon which sentence was imposed and the terms of sentence: 
(a) Date of Sentence: November 26, 2002. 
(b) Terms of Sentences: 
Conspiracy to Commit Robbery - fixed life; 
Robbery - fixed life; 
Conspiracy to Commit First Degree Kidnapping - fixed life; 
First Degree Kidnapping - fixed life; 
Aggravated Battery - 15 years fixed; 
Aiding and Abetting First Degree Arson - 25 years fixed; 
Aid and Abet Attempted First Degree Murder - 1 5  years fixed. 
5. Check whether a finding of guilty was made after a plea: 
[ ] Of guilty [X] Of not guilty 
6. Did you appeal from the judgment of conviction or the imposition of sentence? 
[X] Yes [ ] No 
7. State concisely all grounds on which you base your application for post-conviction relief: 
(A) Ineffective Assistance of Counsel: 
1 .  Counsel failed to move in limine pretrial, during trial, or post trial to exclude 
evidence of identifications of petitioner that were derived from suggestive lineups and 
improper identification procedures. See Exhibit B, Affidavit of Erik Lehtinen. 
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2. Counsel failed to procure expert testimony concerning the suggestive nature of the 
lineups that were presented to trial witnesses; and as such failed to preserve the 
identification issue for appeal. See Exhibit B, Affidavit of Erik Lehtinen. 
3 .  After previous counsel had filed a motion (which was granted) to strike the reference 
to petitioner as "greasy man" in the Indictment, trial counsel continually referred to 
petitioner by using the prejudicial name of "greasy man"; or in the alternative, 
appellate counsel was ineffective for failing to raise this issue on appeal. 
4.  Counsel failed to either challenge for cause or use a preemptory challenge on Juror 
No. 328 who was seated on the jury and employed by the Nampa Police Department 
and was familiar with many of the officers involved in the prosecution of petitioner. 
5 .  Counsel failed to question Juror No. 444 concerning that juror's friendship with a 
Nampa Police Officer as well as the juror's admitted acquaintance with other police 
officers. Juror No. 444 was seated on petitioner's jury. 
6. Counsel's  objection to the State questioning witness Lynn Bumgardner about her 
conversations with Detective Baker wherein she had allegedly spoken about 
petitioner's  alleged violent character was overruled because counsel objected on the 
wrong ground, e.g., beyond the scope of direct. The prejudicial testimony would 
have been excluded had counsel made the proper objection. 
7. Counsel failed to request (a) a limiting instruction upon admission of Detective 
Baker's  testimony about Lynn Bumgardner's allegedly inconsistent statements about 
petitioner's  violent character, (b) by failing to request a jury instruction explaining 
that certain evidence was admitted for a specific purpose and should only be 
considered for that purpose, and (c) failing to request a jury instruction explaining 
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that Detective Baker's testimony about what Lynn Bumgardner had said could be 
considered for impeachment purposes only. 
8. Counsel failed to investigate and obtain witnesses proving that the alleged victim's 
stolen credit card was used in California shortly after she was allegedly attacked and 
at a time when petitioner could conclusively prove he was in Canyon County, Idaho. 
9. Counsel failed to move for judgment of acquittal on Count Six of the Indictment, as 
there was insufficient proof of the crime of First Degree Arson; or in the alternative, 
appellate counsel was ineffective for failing to raise the issue on appeal. 
(B) Due Process Violation 
1 .  Petitioner's conviction and/ or sentence was in violation of the Constitution of the 
United States and/or the Constitution or laws of the State of ldaho as follows: 
(a) The lineup and/or identification procedures utilized by law enforcement were 
overly suggestive, among other factors, because: 
(1) - The identifications made by LeBrane, Mower and Jeanene Waggoner 
were improperly subjected to pre-instruction bias because they were instructed by 
investigators. See attached Exhibit G - Disclosure ofExpert Testimony of Dr. 
Daniel Reisberg. 
(2) - The identifications by LeBrane and Mower indicated a lack of 
confidence in that LeBrane had incorrectly identified other males in previous 
lineups. 
(3) - The video lineup utilized by law enforcement focused the attention 
on Petitioner. and thereby distinguished him from the fillers, because investigators 
made him the tallest person in the lineup. 
(b) The identifications were unreliable, among other factors, because: 
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(1) - The stress caused by the violent attack affected LeBrane's  ability to 
accurately recall the identity of her attacker. 
(2) - LeBrane's  intoxication, due to having smoked two marijuana 
cigarettes immediately before the attack, affected her ability to accurately recall 
the identity of her attackers. 
(3) - LeBrane was administered very significant and memory impacting 
medication by emergency medical care. 
( 4) - There was a lack of a meaningful opportunity to view all attackers as 
LeBrane had lost her glasses during the attack and Mower and Jeanene Waggoner 
only briefly saw people. 
(5) - Over eighteen (1 8) months elapsed between the observation of the 
female attacker and each of the identifications ofPetitioner. 
(c) The lineup and/or identification procedures utilized by law enforcement to convict 
Petitioner constitute a violation of Petitioner's  due process rights under the Fifth and 
Fourteenth Amendments of the U.S. Constitution as well as Article I, Section 1 3  of the 
Idaho Constitution in that they were overly suggestive and were not offset by any indicia 
of reliability. See Exhibit G Expert Report of Daniel Reisberg. 
(C) Actual Innocence: 
Petitioner is actually innocent of these crimes and the attached Affidavits of John 
Wurdemann-Exhibit A; Erik Lehtinen-Exhibit B; Wayne Christie-Exhibit C; Kenneth 
Wurdemann Sr.-Exhibit D; Kenneth Wurdemann Jr.-Exhibit E and Exhibit F; and Schlup v. 
Delo, 5 1 3U.S.298(1995), establish such innocence. 
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(D) Prosecutorial Misconduct: 
Deputy prosecutor Virginia Bond engaged in prosecutorial misconduct when she coached 
witness Kenneth Wurdemann Jr. so that petitioner's  right to a fair trial, due process rights, and 
trial strategy by defense counsel was impacted, creating prejudice in the trial outcome. State v. 
Perry, 245P.3d 961, (Idaho 201 0). See Exhibit E and F. Affidavits of Kenneth Wurdemann Jr. 
£E.} BRADY Violation: 
1 .  In  2003/2004 the Federal Bureau of lnvestigation ("FBI") conducted an investigation into 
John Wurdemann's conviction. Evidence favorable to Mr. Wurdemann was turned over 
to the Idaho Attorney General's Office. See Affidavit of Jeffrey Blevins, Exhibit H. 
specifically Agent Blevins turned the findings of his investigation over to Michael Dillon 
and Gary Duelen. Agent Blevins significantly questions the validity of Mr. 
Wurdemann's conviction and raises questions about his innocence. The investigation 
included a polygraph of John Wurdemann, an interview and/or polygraph of Ken 
Wurdemann, correspondence from other inmate(s) and Mr. Blevins' referral of follow-up 
by the Idaho Attorney General's  office. 
2. Gary Duel en was an investigator who worked on the underlying prosecution of Mr. 
Wurdemann. He had intimate knowledge of the underlying facts and a direct duty to 
disclose Brady evidence to the prosecutor's  office. No such evidence related to the FBI 
investigation and its referral to the Idaho Attorney General's  office has ever been 
disclosed to Mr. Wurdemann or any of his defense attorneys 
3. Pursuant to Imbler v. Pachtman, 424 U.S. 409 (1976) "[A]fter a conviction the 
prosecutor also is bound by the ethics of his office to inform the appropriate authority of 
after-acquired or other information that casts doubt upon the correctness of the 
conviction. Cf. ABA Code of Professional Responsibility § EC 7-1 3  (1 969); ABA. 
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Standards, supra, § 3 . 1 1 .  Indeed, the record in this case suggests that respondent's 
recognition of this duty led to the post-conviction hearing which in turn resulted 
ultimately in the District Court's granting ofthe writ ofhabeas corpus."  
4. The Fourteenth Amendment Due Process Clause guarantees a criminal defendant the 
right to the production of exculpatory evidence. Brady v. Maryland, 373 U.S. 83 (1963). 
Pursuant to Brady, prosecutors must turn over exculpatory evidence when the prosecutors 
have knowledge of and access to such evidence. United States v. Santiago. 46 F.3d 885, 
893 (9th Cir. 1 995). Brady held "that the suppression by the prosecution of evidence 
favorable to an accused upon request violates due process where the evidence is material 
either to guilt or to punishment, irrespective of the good faith or bad faith of the 
prosecution." !d. at 87. The prosecutor is responsible for "any favorable evidence 
known to the others acting on the government's behalf in the case, including the police." 
Kyles v. Whitley, 5 14  U.S. 4 19, 437 (1995). The duty extends to the persons and agencies 
working on behalf of the State in this case. ld. 
5. The information given to the Idaho Attorney General's office by FBI Agent Blevins falls 
under the Brady mandate, because the Idaho Attorney General's office employee. Gary 
Duelen was functionally intertwined with the Canyon County Sheriff's and Prosecutor's 
Office. See Kyles, supra. As such, failure to disclose any exculpatory evidence is a 
Brady violation warranting post conviction relief. 
8. Prior to this petition, have you filed with respect to this conviction: 
(a) Any petitions in State or Federal Court for habeas corpus? No. 
(b) Any other petitions, motions, or applications in any other court? No. 
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9. If your application is based upon failure of counsel to adequately represent you, state 
concisely and in detail what counsel failed to do in representing your interests. Includes, but is 
not limited to: 
(a) I seek to have my convictions vacated due to all claims stated above. 
1 0. Petitioner has sworn to the truthfulness of this Second Amended Petition, and this 
verified Second Amended Petition serves as an affidavit verifying the facts recited herein. 
DATED This _Ji_ day of February, 201 5. 
STATE OF IDAHO ) 
) ss. 
County of ) 
Respectfully submitted, 
ELISA G. MASSOTH, PLLC 
By: 
Attorney for Petitioner 
JOHN DAVID WURDEMANN, being first duly sworn, under oath, deposes and 
says: 
That he is the Petitioner in the above-entitled action; that he had read the above 
and foregoing Second Amended Petition for Post-Conviction Relief, that he knows 
the contents thereof and believes the statements contained therein to be true and 
correct. 
JOHN DAVID WURDEMANN, Petitioner 
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IBED AND SWORN To before me this __ day of February, 201 5. 
Notary Public for Idaho 
Residing at _________ _ 
Commission expires: ______ _ 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the \Cf day of February, 201 5, I caused a true and correct 
copy of the foregoing to be served, by the method(s) as indicated, upon: 
Zachary Wesley 
Canyon County Prosecutor Attorney 
1 1 1 5 Albany St. 
y U.S. Mail 
o Hand Delivery 
_A Electronic Mail 
Caldwell, ID 83605 o Facsimile 208-454-7474 
Elisa G. Massoth 
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AFFIDAVIT OF JOHN DAVID WURDEMANN 
John David Wurdemann states as follows upon his oath: 
1 .  Following the decision of the Idaho Court of Appeais affirming my conviction on or 
about February 28, 2006, I was represented in post conviction proceedings by multiple attorneys 
at different times. Long periods of time elapsed without any communication from my appointed 
lawyers, despite my repeated attempts to communicate with them. Prior to the evidentiary 
hearing on August 2, 201 1 ,  I was visited a total of 2 times to discuss my post conviction case by 
Mr. Neville, the lawyer who represented me at the hearing on my post conviction petition. 
2. Prior to the hearing conducted on August 2, 201 1 on my post conviction petition , I 
was never advised whether any of my court appointed lawyers had sought funding to consult with 
or retain any expert witnesses concerning the identification procedures which were used in the 
investigation of this case and in the presentation of the state's case at my trial. 
3. Had I been informed that I could have such expert services to assist me in my post 
conviction proceedings, I would have insisted that a request for the funding of these services be 
made prior to the evidentiary hearing. 
4. I asswned that my post conviction counsel would use as exhibits in my p,ost conviction 
proceedings the video lineup and the photo lineups used against me at my trial. I was never 
informed prior to the hearing that my appointed lawyer would not be presenting this evidence to 
the post-conviction court. 
5 .  During .Mr. Neville's visit a few days prior to the hearing, he advised me that I should 
withdraw claims 2 and 8 from the amended petition. However, Mr. Neville did not explain to me 
why he was recommending that I should withdraw these claims. Being a person of limited 
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education and with no legal training, I deferred to his opinion. Had I known at the time the 
importance of the claims Mr. Neville was advising me to withdraw, and had I known that 
withdrawing these claLtns would weaken, not improve, my chance to obtain post conviction 
relief, I would not have withdrawn the claims. 
6. During the time my post conviction proceedings were pending, none of my court 
appointed lawyers informed me about the decision of the Idaho Supreme Court in the Sarah 
Pearce case, and in particular, never informed me about the part of that decision concerning the 
identification techniques used in that case. Had the importance of the Pearce to my case been 
explained to me prior to the hearing, I would not have abandoned Claim 2, and I would have 
insisted that an expert be retained to assist me in my post conviction proceedings. 
7. I did not make an informed decision to abandon Claims 2 and 8 of the Amended 
Petition. 
8. I did not make an informed decision not to present as exhibits the videotape and photo 
identifications used against me at my trial. 
9. I have been continuously incarcerated since my arrest in this case. I am an indigent 
person without the funds to pay for legal representation, court costs, or the costs of expert 
services. 
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STATE OF IDAHO 
COUNTY OF ADA 
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COMES NO\tv, Erik R. Lehtinen, and swears and affirms under oath and upon personal 
knowledge the following: 
1 .  I am currently the 9hief of the Appellate Unit of the Idaho State Appellate Public Defender. 
Prior to becoming Chief of the Appellate Unit, I was a Deputy State Appellate Public 
Defender for nearly eight years. 
2 .  As a . Deputy State Appellate Public Defender, I was appellate counsel for John 
Wurdeman n  in the direct appeal of his 2002 convictions in State v. Wurdemann, No. 
30438. 
3. When I took over as the handling attorney for Mr. Wurdemann's direct appeal (in 
approximately May of 2005), it was my understanding that Mr. Wurdemann already had a 
petition for post-conviction relief pending (but stayed pending the disposition of the d irect 
appeal) in the district court. 
4. Mr. Wurdemann's convictions and sentences were affirmed by the Idaho Court of Appeals. 
See State v. Wurdemann, No. 30438, 2006 Unpublished Opinion No. 370 (Feb. 28, 2006). 
Although this was quite upsetting to me, as I have always had serious doubts as to Mr. 
Wurdemann's g uilt, it was not particularly surprising to me, given that the most important 
issue in the case-the suggestiveness of the procedures used to procure the victim's 
identification of Mr. Wurdemann-was inadeq uately preserved for direct appeal. 
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5. On April 6, 2006, Mr. Wurdemann complained to me that he had written to Scott Fauser, 
his post-conviction counsel, about his post-conviction case, but had never heard back from 
Mr. Fouser. This is my earliest knowledge, I believe, of Mr. Wurdemann having a problem 
with Mr. Fouser being unresponsive to him. At that time, however, I was not particular 
concerned for M r. Wurdemann, as his petition for review was still pending at that time 
(such that the Court of Appeals' opinion was not yet final and his direct appeal , therefore, 
had not yet concluded) and, presumably, the post-conviction case was still stayed . 
6. On June 21 , 2006 , the Idaho Supreme Court denied review of Mr. Wurdemann's case and 
a remittitur issued. This formally concluded the direct appeal. 
7. On June 26, 2006 , I spoke to Mr. Wurdemann about the conclusion of his direct appeal. 
At that time, we discussed the fact that h is post-conviction case could now proceed. 
When Mr. Wurdemann informed me that he still had not received a response from Mr. 
Fouser, I told M r. Wurdemann that I would contact Mr. Fouser myself and let h im know the 
direct appeal had concluded . I also provided Mr. Wurdemann with current contact 
information for M r. Fauser. 
B. Later on June 26, 2006, I e-mailed Mr. Fauser to inform him that the direct appeal had 
concluded and that the post-conviction case could proceed. I never received any 
response from Mr. Fauser. 
9 .  Thereafter, although my representation of Mr. Wurdemann had ended, I continued to 
receive periodic calls from him. During these calls, Mr. Wurdemann frequently voiced 
concerns about the failure of post-conviction counsel to communicate with him, and 
frustrations with the fact that his post-conviction case was not moving forward. 





10. On August 10, 2006, for example, Mr. Wurdemann indicated that he still had not heard 
from Mr. Fouser. I agreed to attempt to contact Mr. Fauser again. Later that day, I sent 
another e-mail to Mr. Fauser. This time, I let him know that Mr. \IVurdemann had been 
trying unsuccessfully to reach him, and that Mr. Wurdemann would appreciate an update 
on the status of his post-conviction case. Again, I received no response from Mr. Fauser. 
1 1 .  The electronic records of the SAPO indicate that Mr. Wurdemann called my office again on 
September 14, 2006, wondering if anyone here had spoken to Mr. Fauser, as M r. 
Wurdemann could not because Mr. Fauser would not accept his calls. 
1 2. On January 9, 2007, I spoke to Mr. Wurdemann again. At that time, Mr. Wurdemann 
indicated that he had personally been working on an amended petition for post-conviction 
relief, as Mr. Fauser had not taken his phone calls for months. He told me that, as far as 
he knew, absolutely nothi ng had happened with h is post-conviction case since h is direct 
appeal had ended approximately six months earlier. 
1 3. On June 22, 2007, I spoke to Joy Wurdemann, Mr. Wurdemann's ex-wife, who indicated 
that Van Bishop, Mr. Wurdemann's trial counsel, claimed he could not provide Mr. 
Wurdemann with a copy of the file from his case because it had been sent to the SAPO. 
Although I believed Mr. Bishop's representation was false, I spoke to numerous SAPO 
staff members in an attempt to confirm that belief. Through these conversations, not only 
did I learn that M r. Bishop's claim was untrue, but also that he had apparently made this 
false claim before. I then called Mr. Fauser and left him a voicemail message indicating 
that, if he was looking for Mr. Bishop's file from Mr. Wurdemann's case, the SAPO d id not 
have it. I never heard back from Mr. Fauser. 
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1 4. On January 23, 2008, I spoke to Mr. Wurdemann again. He again expressed concern that 
M r. Fauser had done nothing with his post-conviction case, and would not communicate 
with him. 
1 5. On February 25, 2008, I spoke to Mr. Wurdemann again. This time, he explained that he 
had limited contact with Mr. Fauser in the form of one or more letters, and that a hearing 
had been scheduled (I presume Mr. Wurdemann was referring to an evidentiary hearing), 
but that that hearing had been continued (at the last minute) twice. Mr. Wurdemann 
further indicated that he had not actually spoken to Mr. Fauser at all . 
1 6. During the week of August 2, 2009, I received a voicemail message from Mr. Wurdemann 
indicating that he still had not had any luck communicating with Mr. Fauser and req uesting 
that I provide him with information as to the status of his post-conviction case. In 
response, on August 1 1 ,  2009, I sent Mr. Wurdemann an updated copy of the d istrict 
court's register of actions. 
1 7. A year later, on or about August 9, 2010, I spoke to Mr. Wurdemann again by phone. Mr. 
Wurdemann reported that Mr. Fauser had recently withdrawn, citing a conflict of interest 
based on his prior representation of one of Mr. Wurdemann's co-defendants. At that time, 
M r. Wurdemann was concerned that he no longer had an attorney. 
1 8. I spoke to Mr. Wurdemann again on October 26, 2010.  Mr. Wurdemann informed me that 
after Mr. Fauser withdrew, he filed a motion for appointment of counsel, as well as a 
request for a status hearing, but that he had heard nothing in return. 
1 9. I spoke to Mr. Wurdemann again on March 30, 201 1 .  By that time, Mr. Wurdemann 
reported that he had a new attorney, Brian Neville,  but he was concerned that Mr. Neville 
was not doing anything with his case either. 




20. In my professional opinion, and based on my knowledge of the record , the most crucial 
issue in M r. Wurdemann's case concerns the suggestiveness of the procedures used to 
procure the victim's identification of Mr. Wurdemann. 
21 . I have had exposure to eyewitness identification issues through my casework as an 
appellate public defender, through continuing legal education, and through keeping 
abreast of current developments in the field of criminal defense. 
22 . It is now well-known in the criminal defense community that false eyewitness 
identifications are the most common element in wrongful convictions. Based on my 
training and experience, I believe that false eyewitness identifications are due in large part 
to the counterintuitive fact that human memory is not only fallible, but highly malleable and, 
therefore, easily influenced by suggestion .  
23. It is also well-known in the criminal defense community that traditional methods of having 
victims and other witnesses identify suspects are highly suggestive and sometimes lead to 
false positives, i.e. , false identifications. Research has shown that there are certain very 
simple techniques (for example, double-blind , sequential photo lineups involving "fillersH 
who closely resemble the description of the assailant, only one of which contains a photo 
of the suspect) that can be used to dramatically lessen the chance of a false identification; 
24. In my professional opinion, the identification procedures used in Mr. Wurdemann's case 
were highly suggestive and raise very serious questions as to accuracy of the victim's 
ultimate identification of Mr. Wurdemann.  In my opinion ,  under these circumstances, it 
was a bsolutely essential for M r. Wurdemann to have the services of experts in this area in 
his criminal case and ,  failing that, in his post-conviction case. 
AFFIDAVIT OF ERIK R. LEHTINEN - Page 5 
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25. Furthennore, in my professional opinion, and based on my knowledge of the record, there 
could be no legitimate reason for Mr. Wurdemann's post-conviction counsel not to present 
to the court the videotape lineup and photo lineups used by law enforcement in his case. 
Dated this 2oth day of July, 2012. 
STATE OF IDAHO ) 
:ss 
County of Ada ) 
SUBSCRIBED AND SWORN to before me on this 20th day of July, 2012. 
/�--
NOT R . .  PUBLIC FOR IDAHO 
Resid. g in Boise, Idaho 
Commission Expires 2/6/2017 






Leo N. Griffard, I.S .B.#4975 
623 W. Hays 
Boise, Idaho 83702 
Telephone: (208) 33 1 -061 0  
Fax: (208) 345-0050 
lgriffard@eatthlink.net 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR CANYON COUNTY 









vs. Case No. CV2003-4362C 
JOHN DAVID WURDEMANN AFFIDAVIT 
Defendant 
I, WAYNE CHRISTIE. being first duly sworn upon his oath says as follows: 
1 .  My date of birth is
2. That I was a deputy sheriff with the Canyon County Sheriff's Office from 
May 2, 1 988 to April 30, 2009. 
3 .  That from June 2000 through 2002, while assigned to the Criminal Investigation 
Division, I assisted in investigating the Linda LeBrane case. 
4. That during the course of my investigation of the LeBrane case, I discovered the 
following: 
5. That Jeremy Sanchez, who was later convicted as one of the perpetrators in the Linda 
LeBrane case, was seen to be in the company of a Native American male named 
Salvador Nez on a couple of occasions. This Salvador Nez was identified by Dmma 
Johnson as the man who stopped by her residence on or about Dec. 19, 2001 and 
whom she described as five-foot-nine-inches tall with long wavy black hair, and a 
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pockmarked face. When shown the sketch of the man Lebrane described as "greasy 
man," Donna Johnson and her mother said that the sketch looked like the same 
individual who stopped at her residence with Sanchez. Later Donna Johnson 
identified Salvador Nez from a photo as the man who had come to her residence with 
Sanchez. 
6. That Salvador Nez closely matched Linda LeBrane's  description of the "greasy man" 
assailant. 
7 .  That LeBrane made more than one false identification when viewing photo lineups. 
8.  That at the time of the LeBrane incident, Salvador Nez was working as a mason in 
Ontario, Ore. and commuting to Middleton, Idaho. His wife, Halethea Nez, stated that 
he was gone from home for extended periods of time. She further stated that she had 
caught him sneaking out of the house on a couple of occasions. 
9. I believe that Salvador Nez lied to me several times during my interview with him on 
December 28, 2001 for the following reasons: 
a. He stated that a composite drawing of Sanchez did not look familiar to him or 
look like anyone in the photo lineup that included Jeremy Sanchez, though the 
composite sketch and photo are nearly identical when visually compared. 
b. He denied knowing Sanchez in the lineup, though Donna Johnson identified 
Nez in a photo that I provided as the same person who had been at her house 
with Jeremy Sanchez approximately one week prior to our conversation. 
c. He said he had never worked out of the state of Idaho, though his wife said 
that he had been working in Ontario, Oregon during the same time period of 
the LeBrane attack. 
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1 0. As I stated in my report, "While speaking to Nez, he made two statements that were 
not a result of any prompting. He made the comment that he never goes out, and 
secondly, ihat he never associates with Mexicans. These two statements were made 
for no apparent reason, other than Nez must have thought they were necessary for 
some personal reason. "  
1 1 .  After our initial interview, Mr. Nez contacted me by phone o n  January 1 6, 2002. 
When I returned his call he informed me that he knew about a year-old unsolved 
crime involving a lady from out of state being pulled over and beat up. But when I 
asked him about that, he stated he didn't know anything about it. During the course of 
the telephone conversation it was apparent that Mr. Nez was on a fishing expedition 
for information as he didn't have any information like he initially said he had to offer. 
12.  I do not know if any other deputies followed up on Salvador Nez as a suspect once 
Kenneth Wurdemann Jr. confessed in February 2002 to the participating in the attack 
and naming his brother as one of the other attackers. 
1 3 .  Based on Donna Johnson's identification and Linda LeBrane's description in her 
composite drawing, I feel that Salvador Nez's DMV photo more closely resembles 
LeBrane' s  composite drawing than John Wurdemann' s  photo does. 
14. That a codefendant in this case, Sarah Pearce, was released in March 2014 due to 
considerable doubt about her involvement in the attack on Linda LeBrane. 
1 5. I feel that there is some reasonable doubt as to whether or not John Wurdemann was 
involved in the LeBrane attack based on the above. 
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Dated this 2J3·11-1 day of }V\. I Vl • 2014.  
Subscribed and sworn to me this 18 M day of J'vd1 
Not Public for Idaho 
• 
' 20 14. 
Residing �t: ( ttVtLj_V V1 ( O,vlV'l tv} 








KENNETH WAYNE WURDEMANN SR. 
714 EAGLE HEART LANE 
ROCK HILL, SC 29730 
DATED; 7-12-2007 
• 
I received a phone call from Rodney Michael Bernal on 
January 16, 2007. The phone call came in at 10:26 pm and 
lasted for 43 minutes and 12 seconds according to my phone 
record. See attached phone record. 
Mr. Bernal said he was j ust released from prison, and 
that he had some important information for me about the real 
truth on the Linda LeBrane case. The first thing he said was 
that my son Johnny didn't do the crime on Linda LeBrane. He 
said that the victim had her own reasons for her own 
protection to implicate Johnny instead of the real perpetrators 
of this crime. 
Mr. Bernal said that Jeremy Sanchez told him that Jose 
and Juan Montiel helped him do her in. They met with her, 
and she didn't have all the money she was supposed to have 
for them. He said that Sanchez told him they were very high, 
and got carried away beating and stabbing her several times. 
They j ust meant to rough her up and teach her a lesson. 
Jeremy said they got some gas from a nearby building and 
went back to torch the car to hide any evidence, and that they 
left her there to die. He said, I thought we killed that bitch. 
He said, we all split up and laid low for a few months. 
Sanchez said he didn't personally know Kenny or Johnny, but 
that he knew a little about them from w hat others had told 
him. Mr. Bernal said Sanchez said Kenny was crazy for 
coming up with that false confession. Sanchez told him, the 
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wrong people are in jail. It' s really crazy man. 
Mr. Bernal told me that he knew for a surety that Johnny 
didn't do it, and that he was going to send me an affidavit 
saying that he would be willing to testify in any court of law 
what Sanchez had told him. Mr. Bernal said he was really 
scared telling me this, because these guys belong to the 
Mexican Mafia and they would kill him if they knew he was 
telling me this information. These mafia guys will kill your 
family members on the way home from school or out in public, 
or j ust anywhere ! Mr. Bernal said, I can't keep this inside of 
me. There is j ust so much to say. He said I didn,t meet you 
when you and his mom and sister came out to visit Johnny last 
year, but my wife and I were amazed at how close you were as 
a family. We saw you praying with him and all the crying and 
all that. And you laughed alot too. 
Sheila and I were really impressed. 
Mr. Bernal said, I know Johnny ain't perfect, but he 
didn't do this, and he doesn't need to be doing time for what 
others have done. 
These guys are in the Mexican Mafia out here. They 
would kill me if they knew we were talking like this, but I have 
got to live with myself, and I told Johnny that I would tell the 
truth when I got out of prison-that I would testify in court on 
his behalf. He said these mafia guys are dangerous, and they 
know how to work the system. They kill people, and I'm 
scared. Don't  tell anyone except if it can help. Who knows , 
they might even be listening to this conversation. I don't want 
them coming after me. They have connections. Be careful who 
you talk to. I have got to protect my wife and family, so please 
be careful. They would harm my family like at school or work 
or something. I' m taking a big risk telling you this stuff, but 
your son doesn't belong there. 
About 15 minutes later he called again. He was a little 
calmer this time. He wanted to make sure he had my address 
right so be could send the affidavit. He reminded me again to 
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be careful. That call came in at 1 1 :23 pm and lasted for 3 
minutes and 6 seconds. 
Mr. Bernal called me again on 02-01-2007. That call 
lasted 40 minutes and 54 seconds. Mr. Bernal told me he had 
sent the affidavit, and asked me if I got it. He basically told me 
the same things again from our first conversation, and he 
wished me luck. Many times during that conversation he said 
he knew he was doing the right thing. That was the last time 
we talked. 
DATED ON THIS 12TH DAY OF JULY 2007 
---��-1/L_�__k�-----
Kenneth Wayne Wurdemann Sr. --Affiant 
Presented before me on the /c;?, day of d.L , 2007 was 
Kenneth Wayne Wurdemann Sr. whom a.iifrfi!ed to and before 
me that the above information and/or facts are true and 
correct to the very best of his /her recollection. 
NOTARY SERVICE REQUIRED 
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Ken Wurdemann 
714 Eagle Heart � E Qwest4 Rock V.fllf sc 297�0 
I 
February 15, 2007 LABEL MASTERS 
Spfrlt at Ssrvtc11e Invoice 8 16101448 Account 62898788 Page 15 of 17 
Service Detail - Inbound Switched Usage 
LABEL MASTERS 1 19215525 
B00-277-9456 Calls without Project Code 
Date Time Callin'l_ Number Location Min:Sec Cha!R,es 
1116107 8:15a 704-385-8400 NEW SALEM, NC :36 $0.03 
1116/07 1;25p 704-522-8123 CHARLOTTE, NC :48 0.04 
1116107 5:51f:! 704-385-8400 NEW SALEM, NC 1:00 0.06 
JJ 1/16/07 1o:26e 201J..453-2277 CALDWELL. ID 43 12 2.38 
J3 1116107 1 1 :23p 208-453-2277 CALDWELL. 10 3.06 0. 17 "' "' 
1117/07 1 1 :01a 704-523-7830 CHARLOTTE, NC 1:36 0.09 ... 
1117/07 1 1: 1 3a 91()-997-2526 ROCKINGHAM. NC 1:06 o.os ., .., 
1/17/07 3: 13f:! 208-734-8400 TWIN FAllS, 10 
... 
:54 0.05 0 
1119/07 B:2Sa 980-322-0295 CHARLOTTE. NC 1:48 0.10 
1119/07 10:4ta 704-308-9734 CHARLOTTE, NC 2: 1 8  0.13 
1/19/07 1:47p 209-454- 1 103 CALDWELL. 10 :42 0.04 
1120/07 9;29a 910-978-2030 FAYElTEVL. NC :48 0.04 
1120107 9:34a 9 10-978-2030 FAYElTEVL. NC :30 0.03 
1/20/07 1 1 :22a 910-978-2030 FAYElTEVL. NC :30 0.03 
1/22/07 9;23a 910-978-2030 FAYElTEVL, NC 10:12 0.58 
1/22107 9:35a 9 10-978-2030 FAYElTEVL. NC 1:00 0.06 
1123107 12:04p 239-625-1 169 NAPLES, FL 1 :06 0.06 
1/23/07 4 : 1 8p 910-978-2030 FAYEITEVL. NC ;36 0.03 
1/23/07 5:00p 980-322-0295 CHARLOTTE, NC :48 0.04 
1/23/07 5;30p 91()-978-2030 FAYETTEVJ.., NC ;36 0.03 
1/24/07 9:38a 704-564-4970 CHARLOTTE, NC :48 0.04 
1124107 1 1: 1 1a 910-276-0918 LAURINBURG, NC 2:00 0. 1 1  
1/24/07 1 1:35a 843-629- 1837 FLORENCE. SC 6:18 0.54 
1124/07 12; 16f:! 704-84 t-9453 MATTHEWS. NC 2 : 1 2  0. 12 
1/24/07 5:16p 732-947-6980 METUCHEN, NJ 1 1:54 0.65 
1/25/07 12:30f:! 704-865-6049 GASTONIA, NC 4;06 0.23 
1125107 2:291! 704-296-93n MONROE, NC :30 0.03 
1125107 3:48p 952-955-3074 WATERTOWN, MN :48 0.04 
1125107 4 : 1 8f:! 843-629-1 837 R.ORENCE, SC :42 0.06 
1/25/07 6;01p 9 !0-978-2030 FAYElTEVL. NC :30 0.03 
1126107 10:41a 704-296-92 1 1  MONROE. NC :30 0.03 
1126107 1:40p 704-735-6050 LINCOLNTON, NC ;54 0.05 
1/26/07 2;49p 704-532-7509 CHARLOTTE, NC 1 :54 0.10 
1126107 5:34p 843-662-5866 FLORENCE, SC 13:12 1 . 1 2  
1129107 9:42a 704-668-1 122 MIDLAND, NC :36 0,03 
1129/07 G:OSe 9 10-978-2030 FAYElTEVL. NC :30 0.03 
tl'l!Y07 6:52p 206-454-1103 CAl.D'JIIEU., 10 ;36 0.03 
1/30/07 2:52J:! 910-582-1m HAMLET, NC 1:00 0.06 
1130107 3;40p 864-879-3385 GREER. SC 3:12 0.27 
1131107 4:43p 208-454-1 100 CALDWELL. ID 4 1:42 2.29 
B 2/1/07 8:55p 208-453·2277 CAlDWELL. ID 40.54 2.25 
212107 4:46p 704-491-9534 CHARLOTTE, NC :36 0.03 
212107 4 :54e 704-491-9534 CHARLOTTE, NC :30 0.03 
2/2107 4:55p 704-491-!1534 CHARLOTTE, NC :42 0.04 
2/2107 4:57p 704-491-9534 CHARLOTTE NC 1 : 1 2  0.07 
212107 8;511:' 704-491-9534 CHARLOTTE. NC :36 0.03 
215107 3:0tp 980-322-0295 CHARLOTTE. NC 4:06 0.23 
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EXHIBIT· E 
• • 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
STATE OF IDAHO, ) 
) Case No. CR 
Plaintiff, ) 
Vs. ) AFFIDAVIT 
) 
JEREMY SANCHEZ, ) 
'I , 
Defendant. ) 
KENNETH W. WURDEMANN. JR. being flrst duly sworn upon his oath says as 
follows: 
· 1 .  Your affiants date of birth is and Social Security. number is
" 
2. That l am  th� brother to John Wurdemann and was a Witness for the State of 
Idaho in both trials in which Jc�remy Sanchez was the defendant who was alleged to be 
one ofthe attackers of Linda LeBrane along with mysel±: my brother Jolm and Sarah 
Pearce. 
3. After l was arrested and extradited to Idaho, r was regularly taken to a 
conference room next to Chris Smith's office in the Sheriff's department. I wotild meet 
with Ms. Bond. Oary Deulen and Bob Miles so�etime each alone, sometimes one or two 
of them together. They said that my attorney had given· them permission to meet with me. 
And dwing these interviews I repeatedly told them I did not know Mr. SancheZ and could 
not help them in their case against Mr-,- Sanchez. Finally, I told my attorney, Mr. Prior · · 
that I could not help the State and I wanted to go to trial. Sherift"s department personnel 
and Ms. Bond from the Prosecutor's office stopped meeting with me after this� 
4. Duri11g the course o:fMr. Sanchez' first trial, Chris Smith and my attomeyJohn 
Prior took me to the Law Library . Chris Smith left the library and Mr. Prior advised me 
that he had a sweetheart deal ifl would te$tify against Mr. Sanchez. I was told the State 
would offer me a ten year sentence with the right to argue for less. During that 
conversation I told Mr. Prior l would agree to testify against Mr. Sanchez. 
5. A.ftt,r I agreed to t�ify I was taken to a conference room in the Canyon 
County jail where I met with Chris Smith, Gary Deulen, SheriffNoUJ,"Se, Gary John • Bob 
Miles, John Prior and other persons who I can't recall. At that time they tlsked me to 
rehe-.arse my story and continually gave me facts and little details that I dicfu •t know in 
order to make my testimony matoh that of others who had already testified during the trial 
even though those facts were not true and correct_ 
AFFIDAVIT - ! 
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- 6 . .  Ms. BoncJ. later_m,et with me and said she had some things to go over with me 
so I eould get my memory straight and also advised me that the plea agreement would not 
be in writing and there would be no 'paper �� so that Mr. ·sanchez' attol"'leY, Scott 
Fouser, could not obtain copies of the agreement to use dw:ing-cross examination and that 
I would have to-trust her that she would get me the promis¢ sentence. Ms. Bond told me 
she would get me out of Canyon Cowtty before I had to-testify. · -
7. I was taken to Owyhee County Jail that same day. To the best of my 
recollection I met with Ms. Bond and Gary Deulen I believe on Thursday evening and on 
Friday. They wanted me to say that I was at a bar, The Hitchin' Post and my brother 
came in. Ms. Bond wanted me to say that Jeremy and Sarah came in with my brother, but 
I said no . .  I had to keep looking to Ms. Bond for direction as to what she wanted me to 
-· · �y� --Th��-{bad t() recap the story three, four, five times for them to make sure I had the 
story right. None of it was true and I advised Ms. Bond that this isn �t right but she told me 
Mr. Sanchez was the scum of the earth and he deserved to go to prlson and he was an 
evil man. 
8. On Sunday, Ms. Bond comes and visits me alone and goes over everjthing, she 
even goes so far as to pretend she is l\1r. Fouser so that I would know how to respond to 
his questions. The first trial of Mr. Sanchez ended in a mistrial. 
9. It was a big problem for the State that I had written in my Statement in South 
Carolina that I was in the back of a pickup when we attacked Ms. LeBrane. Ms. Bond 
told me that we would have to explain how we may have ended up in a car to match the 
testimony of other witnesses. In order to please the State: to make sure I would get my 
deal, I made up a story to say I was in the back of a pickup and left the bar and woke up at 
some residence in Nampa and got in a car with my brother. I W.:lS asked what color the 
car was and I was coached as to say red· even though my first guess was silver. None of 
the above statements that 1 made were true and con-eel 
10. I was coached on the entire story from wher-e I supposedly sat in the car, to 
- - -how I got the rest stop near-Ontario-Oregon and how-l-was-leaning. against t}le.� at the - -
rest stop and how Ms. LeBrane's car was forced off the freeway.· I was coached as to how 
and why I. took off in the red car and everyone followed me. They coached me as to how 
the attack on Ms. LeBrnne went and whose idea it was to bum Ms. LeBrane's cm·. None 
of the testimony I gave in court concerning the above details was true and correct. 
1 1. Between the frrst and second trial of Mr. Sanchez. I was held at the Owyhee 
County Jail and received several more visits from Ms. Bond, Gary Deulen and Bob Miles. 
Ms. Bond came several times alone just to rehearse testimony. 
1 2. I had never met :tvfr. Sanchez and all of the testimony I gave against him in 
each of his trials was false and suborned by the prosecution who was well aware that I did 
not personally know many of the facts I testified to and which were provided by the 
prosecution and police. I testified falsely in order to take advantages of the deal the State 
had made me. 




Dated this 'f(!....__ day of May, 2009. 
t� u  .. rf;"� ·-
KENNErH W. WURDEMANN, JR 
Subscribed and sworn before me this __ day of May� 2009. 
Af'FIDA VIT - 3 
Notary Public for Idaho 
Residing at: 
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:· j i , K�m�cth W. Wurdemann, Jr. 
: 686�1 1 IClO I A Block 6 A ' 38 1 1  I1Tospital Drive 
Orofino, Idaho 83544 I 
• 




fomhy of Clearwater : scilicet ) ! i : !  I 
I , 
I, KENNETH W. WURDEMANN, JR., after being duly sworn upon oath, and hav i ng 
ders�n:al knowledge of the facts set forth below, depose and say: I l 
! · I .  Your affiant's  date of birth is  1 am beyond the age of e igh teen ; of  ! 
sbundl h1 i nd and capable of attesting to the matters described herein. 
' i  : 
q ' !  ! ' 2. I am the brother of John David Wurdemann and was a witness for the State of 
i 
rJiabd in the trials of Jeremy Sanchez a defendant pmvorted to be one of the a ttackers of Linda 
I : . ! i 
tbBdtie. Also accused of those crimes were my brother John, and Sarah Pearce, and mysel f. 
: I  , 
' i  i J .  A tlcr I was arrested and extradited to Idaho, I was regularly tnken to a conference . J  : ; ' i  ; . 
; t  . ' r�om inbxt to Chris Smith's office i n  the Canyon County Sheri ff's Department. r would meet 
. I ! 
· '  I whh Ms. Virginia B ond, of the Canyon County Prosecuting Attorney ' s Office, officer's Gary 
i i 
D�uJeb and Bob M i les , whom I believe represented the Canyon County Sheriff's Department.  
I . . 
sJme�i ri1es the officers were alone, at other times we visited together. They said my attorney I ! ! ; . 
I .  
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h�icl aJthorized permiss ion for them to meet with me. Duri ng those i nterviews I repeated ly  told 
. l ' . : !  la�v e1hforcement I did not know Mr. Sanchez, that 1 could not assist them in their  case against ' I 
h!ilm. finally, I told my attomey Mr. John Prior; r cou ld not help the State and wanted to proceed 
i j � . 
t� tridl.' Sheriff s  department personnel and Ms. Bond iemporari iy stopped meeting with me 
I . · I  th!eredft:cr. ' , ,  
4. During the course of Mr. Sanchez ' first trial, Chris Sm ith and my attorney, Mr. 
John Prior, escorted me to the law l i brary located with i n  the Canyon County Jai l .  Chris Smith 
i i  ! . 
tl1en left the l ibrary and Mr. Prior advised me he had secured a "sweetheart dea l ' ' i f l  would agree 
I ' 
tcl testify against Mr. Sanchez. I was informed the State would offer me a ten ( l 0) year sentence 
· ;  : "�ith tihe right to argue for less. In exchange for the sentencing consideration I agreed to testi fy 
againkMr. Sanchez . . ; 
5 .  After agreeing t o  testify l was taken to a conference room within the Canyon 
qounty' Jail where l met w i th Sheriff George Nourse, Gary Deulen, Bob Miles, Gary John, John 
; l  ; . 
PHor !a11d other persons who I no longer recall their names. At that meeting they asked me to : ; . i ' i  
rclheai·se my story; whi le continually giving me facts and little details I wasn't aware of 
i . . j 
tjrevid>usly, this in order to make my testimony match that of others who had already testified 
d}1ring the tria l ,  even though their version of events were false, and in fact not tme. 
:6. Later, Ms. Bond met with me agnin, said she had some th i ngs to go over so r 
c?uld! get my "memory straight". The prosecutor i nformed me our plea agreement would not be 
; 
i 1� wliting, so there wou ld be no paper trai l  for Mr. Sanchez' attorney , Scott Fouser, to obta i n  
I 
. 
cbpies bf our agreement. It vvas expla ined to me they i ntended to prevent counsel f'rum u s i ng n 
: 1  . 
; I � 
�rittcln form o f  our plea agreernent during cross exnminalion, and further, lhnt I wou ld  have lo 
i . 
t'rlust her that she wou ld get me the prom ised sentence in exchange for my cooperntion . Ms. 
! 
I 
: l JJ.iFFIDA VIT OF KENNETH W WURDEMANN. JR. 2.  
: r  . 
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• ! l  I ! ' • - �  l t  tnJ Ln infom1ed me she could get me transferred out of the Canyon County Jai l before I was l i  i ; ! i  I : I ' i i tb tdti'fy at trial . 
! I  I i i j  i ! 7. That very day I was transferred to the Owyhee County Jail .  To the best of my 
[�c<J�tion, I met again w i th Ms. Bond and Gary Deulen; I believe it was a Thursday evening, 
i i  : I ' , 
�nd dn: Friday. They instructed me to claim I had been at a bar; The Hitchin ' Post, and to say my 
! f  I ! 
�rothlei· John came in together with Jeremy Sanchez and Sarah Pierce. I said no, as that was I ]  I ' 
! i  ; ' ��ntru¢; I kept looking to Ms. Bond for direction as to what she wanted me to say. Then we had l� rei� tl1e story three, four, five times to make sure I had it tight. None of it was true and I 
! i  ! : '!��vis�� Ms. Bond that it wasn ' t  right, but she was adamant that I go along because in her words 
i i  i : 
! J  ! ! JNir. �a/1chez was "scum of the eat1h", an "ev i l  man" who deserved to go to prison. 
i l  
. 
I I  ! , 8 .  That Sunday, Ms. Bond came to visit me a lone. She went over everything again, i l  i i l  I ; 
�ren lgping so far as to pretend she was Mr. Fauser so I wou l d know how to respond to his 
1 1  r j $�Iesqons. Later, Mr. Sanchez' first trial ended in a mistrial. 
! !  i i i  r.• '.c9 . i l  
! !  I : It was a big problem for the State that I had made a hand written statement in ��utli Carol ina stating I was i n  the back of a pickup truck when we attacked Ms. LeBrane. Ms. 
I , . 
.B!ond I tbld me that we would have to creatively explain that we ended up in a car to match the 
i l  l i 
tAsti nio,ny of her other witnesses. In order to please the State, and to make sure J would benefit 
! I  I i fljom tHe plea deal , I l ied and said 1 was in the back of a pickup truck when leaving the bar, later ! I  ! i 
��voke �lt a res idence in Nampa and got into a car with my brother. When asked what co lor the 
l i  i _; d4r wl1�; 1 didn ' t  know. It was then that Ms. Bond coached me to say the car was red . None or 
1 1  j i t11:ose �t!atemcnts were truthtltl .  They were complete l ies. 
i l  / 1  I 1 1 0. My entire version of those events was fabricated. From w here I supposed ly sat in i !  ! ! 
t�c caH to how I got to a rest stop in Ontario, Oregon; how I leaned against a car at the rest stop; 
i l  ! 
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�d if[how Ms. LeBrane 's car was forced off the freeway. I was coached on how and why I left 
�� a r�cl car and to say that everyone fol lowed me. Deputy prosecutor Ms. Bond manipulated and 
I I ! ; , I  I i . t loer1ef me into making detailed claims of.how the attack on Ms. LeBrane occurred; and whose 
l �iea it !was to bum Ms. LeBrane' s  car. None of that testimony I gave in court was tme. 
i l i ' I I . In belween the first and second trial o f  Mr. Sanchez, I remained at the Owyhee 
Uow�t� Jail, and received several more visits from Ms. Bond, Gary Deulen, and Bob Miles. Ms. 
1 i  r 
�om� t�equently cal led on me to rehearse perj ured testimony. 
I I  I i · i /  j l 1 2. 1 have never mel Mr. Sanchez. All of the testimony I gave against him in those 
; I I i 
tHals l �as completely fa lse; subornation of perjury on the part of the prosecution. These officials I !  I ; J f  1 r were I Wel l aware I had no personal knowledge of the things I testified to. It is my belief Ms. 
I •  I ! l j  I 1 .  bond ·taced exorbitant pressure in this case, resulting in unrestrained zeal to obtain a conviction 
�t m�y � cost. Such circumstances appeared to overpower madam prosecutor; el iminating the l 1  j i 
l'jrOJJ�rifunction ofJ'ttstice: to elicit the truth. 
I . , . 
. 
i 1  l l t 3 . l was not cal led as a witness to test ify agai nst my brother John at his trial . 
QlthJJgh previously 1 had falsely impl icated John by cla iming he pmticipated in the crimes I I  I i �gaitist Ms. LcBranc. My lies and deception ultimately led to his wrongful conviction. 
i I I i 1 4. Later Ms. Bond ca l ied me to testi fy before a grand jury where the primary focus 
�id i t��olve my brother. There , I testiiied John had set fire to a house located in Nampa, Idaho. 
q i . 
+hes� .too were specious lies. J ohn did not commit arson. My comments were designed with 
: 1  I . Mnly �J1e purpose in mind; to benefit me by way o f  a reduced sentence. 
1 :  I . i i  ! (( I 
tt i i  ! !  I , i . I I l l  t ! �FF)D�I VJT OF KENNETH W. WURDEMANN, JR. 
1 1 i 1 I I  j i l  i l  






I I DATED this �a day o f  , 20 1 ] ,  
I 
I �  ,I I , J  , ,  ' 
t l  ! SUBSCRTBED AND S WORN to before me, the undersigned Notary Publ ic i n  and for , I : I !  1 • 
sUid S�<ite, this� day of l!b�L 
I I i i ! I ! )  
! j  
i l  ! i  
1 1  � ! 
i i  
i l  
i l  i i ! j  
' l  ! j  
I , 
! I  i i A�i!D1 i!T OF KENNETH W. WURDEMANN, JR. 
I I 1 i ! !  l l  i i I . . 
' 20 1 1 .  
tary Public for 
residing therein. 
Commission expires: 1 ;2ft; ;l() /? 
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• 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN CASE NO. Cv2003-4362 
Plaintiff. 
v. 
STATE OF IDAHO 
AMENDED IDAHO CRIMINAL 
RULE 16(B)(7) DISCLOSURE OF 
DR. DANIEL REISBERG EXPERT 
TESTIMONY 
Defendant. 
Pursuant to Idaho Criminal Rule (16)(b)(7), Petitioner John D. Wurdemann, produces the 
qualifications, facts and data for opinions, and the opinions of Dr. Daniel Reisberg as follows: 
Education Background and Professional Qualifications 
1 )  Dr. Reisberg has been retained as an expert in the above entitled case to testify on 
behalf of John D. Wm·demann, regarding factors relevant to the memories relied 
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upon in the identifications for this case; also the identification procedures and 
methods used in the investigation of this case; and also the witness recollection of 
both the crime and the identification procedures in this case. 
2) A copy of Dr. Reisberg' s  curriculum vitae is attached to this affidavit as Exhibit 
A. He is an expet1 in field of cognitive psychology, with a specialization in 
memory. For more than two decades, his scholarly work has focused on the 
completeness and accuracy of memory; his work includes both laboratmy 
experiments and field studies, and also e>...'1ensive writing about memory, which 
has of course forced him to maintain current and complete knowledge of other 
researchers' work. 
3) Dr. Reisberg holds an endowed chair at Reed College, and so he is the Patricia 
and Clifford Lunneborg Professor q{Psychology at Reed. He holds a Ph.D. in 
Experimental Psychology from the University of Pennsylvania. He served as an 
Assistant Professor at the New School for Social Research from 1980- 1 986, then 
moved to Reed where he was an Assistant Professor from 1986- 1 989, Associate 
Professor from 1 989- 1 993, then promoted to full Professm in 1 993 . He was 
granted his endowed chair in 20 13 .  Dr. Reisberg also served as a Visiting 
Scientist at Cambddge University in English in 1 994. 
4) Dr. Reisberg is the author of many scholarly articles, book chapters, and books, 
and most ofthese bear on issues of memory. He is, for example, the co-editor of 
a volume entitled Memory & Emotion (with Paula Hertel), co-author of a textbook 
entitled Learning and Memory (with BmTy Schwartz), and most recently is the 
author of a book entitled The Science of Perception and Memory: A Pragmatic 
Guide for the Justice System. Many ofthese publications (and certainly the last 
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mentioned) provide extensive coverage of the sort of face memory needed for an 
investigation in a criminal case, and also coverage of the various procedures that 
can be used for probing witness memory. 
5) He has been admitted as an eyewitness expert in many jurisdictions, and has 
provided testimony (in pretrial matters, in trial, and in post conviction 
proceedings) in federal court and in state courts in Oregon, Washington, Idaho 
and California. In many cases, his testimony has specifically been focused on 
issues of eyewitness identification. Dr. Reisberg has also provided seminars 
(CLE's) for several groups, including the Oregon State Bar, the Oregon Criminal 
Defense Lawyers Association, the Multnomah County D.A. 's office, and the King 
County (WA) Prosecutor's Office. He has provided training sessions for the 
Detective Division of the Portland Police Bureau and for the Oregon Paralegal 
Association. Dr. Reisberg was also called (as the sole expert) to testify in front of 
a joint meeting ofthe Judiciary Committees of the Oregon House and Senate, in 
the Committees' exploration of eyewitness identification issues. Finally, Dr. 
Reisberg's testimony has played a central role in prominent legal cases ­
including the case reviewed by the Oregon Supreme Comt in State v. Lawson, 
and by the Idaho Supreme Comi in State v. Almaraz. 
Basis for Testimony in the Present Case 
6) Dr. Reisberg's testimony will be firmly rooted in careful systematic science. This 
science is conducted according to the well-established mles of research, is 
published in high-quality peer-reviewedjoumals, and has been in print long 
enough so that the scientific commmlity has had an adequate opportunity to learn 




about, scrutinize, and evaluate the findings. The science is celiainly generally­
accepted in the field. 
7) In order to form an opinion regarding the witness identification procedures and 
testimony in Mr. Wurdemann's case, the fo1lowing is a list of what Dr. Reisberg 
reviewed, although this list may not include every document or transcript 
reviewed: 
a. Medical records of Linda LeBrane describing her i1�uries, her stat11s upon 
reaching the hospital, and the medicines administered to her by medical 
personnel . 
b. Testimony of all witnesses who identified Mr. Wmdemann. 
c. Testimony of the witnesses who contributed to composite sketches. 
d. Testimony of investigating personnel/law enforcement who prepared photo 
lineups and video lineups. 
e. The actual composite sketches, photo lineups and video lineups. 
General Disclosure of Expert Testimony 
8) When called to testify at a hearing in this matter Dr. Reisberg will cover the following 
areas of concern that he has with the identification procedures and testimony t·elated to 
the same: 
Factors relevant to the crime itself and immediately subsequent events 
a. Mrs. LeBrane was highly stressed during and after her attack and there is 
powerful evidence that stress impacts identification accuracy. This point is well 
documented in various contexts, including studies of (moderate) stress in the 
laboratory, studies of how people remember stressful medical procedures, studies 
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ofhow police officers remember high-risk traffic stops, and studies by the U.S. 
military examining soldiers who have been exposed to high stress in training 
designed to prepare them in case they are captured during warfare. 
b. Mrs. LeBrane lost consciousness for a brief period of time and was medicated 
immediately upon arrival at the emergency room with intravenous opiates . At 
least one physician judged her to have suffered a concussion. Medication was 
then continued while she was transported from West Valley Hospital in Caldwell 
to St. Alphonsus Hospital in Boise. All of these medical factors are associated 
with memOiy impaitn1ent. 
c .  Medical records and police reports indicate Mrs. LeBrane had cannabis in her 
system and she admitted to smoking two marijuana cigarettes in the hour prior to 
her attack. According to one report, she was "loaded." Marijuana impacts 
memoty negatively, and adds a further concern about the risk of memory loss or 
memory error. 
d. Mrs. LeBrane lost her glasses during the attack, although the reports conflict 
about when she lost her glasses. She has, in any case, indicated that she is "blind 
as a bat" without her glasses. It is obviously true that, if she could not see her 
attackers, she could not 'record' their faces into memory, and so would not be 
able to identify them later. What is less obvious is that a lack of visual acuity 
would make her appreciably less sensitive to differences between faces, leaving 
her at greater 1isk for confusion between roughly�similar faces. In addition, a lack 
of a visual memory would leave her more vulnerable to outside influences or 
suggestions. 




e. There is some uncertainty about the available illumination at the crime. The 
moon was apparently full that night, and Mrs. LeBrane's car's dome light was 
apparently on for some seconds. However, the dome light was likely on only 
briefly, and the attack itself took place on a stretch of freeway with uneven 
lighting. More, the attack continued on a side road witl1 no street lighting and few 
surrounding houses. Again, it is obvious that one cannot see without light What 
is less obvious (as before) is that the lack of a visual memory would leave Mrs. 
LeBrane mme vulnerable to outside influences or suggestions. 
factors relevant to the composite drawing§ 
f. Mrs. LeBrane contdbuted to the creation of a composite drawing, as the police 
tried to locate her attackers. Research indicates that the creation of a drawing 
typically leads witnesses to a "feature-by-feature" analysis of a face, and this 
perspective is impm1antly different from the "holistic" configurational analysis 
actually needed for accurate face memory. As a result, the feature-by-feature 
analysis, engendered by the creation of the composite, generally undennines 
memory accuracy. 
g. Any composite drawing will inevitably be inaccurate in at least some regards, 
and, in the instant case, the composite artist commented that Mrs. LeBrane's 
anger may have caused some "dist01iion" in the drawing. Having helped create, 
and then having viewed, the composite, however, produces a version of memory 
interference. Mrs. LeBrane would, after the composite, have in memory a record 
that b1ends together her original image and the image of the composite itself. To 
the extent that there was (inevitably) some inaccuracy in the composite, tllis 
'blend' would be less accurate than the original memory. Indeed, studies confitm 
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that witnesses are less accurate in their identifications if they have earlier seen (or 
helped create) a composite drawing. 
h. Mr. Mower "helped" Mrs. LeBrane with her composite sketches. At the least, 
then, he would be vulnerable to same influences already described. In addition, 
the communication between them would have further undermined memory, on the 
likelihood that any errors in either of them would be communicated to the other. 
Factors relevant lo the reenactment 
1 .  Similar concerns are attached to the television reenactment of the attack by 
America 's Most Wanted. Indeed, Mrs. LeBrane apparently expressed concern 
that she was growing confused about which faces she had seen at the crime scene 
and which on television. Mrs. LeBrane (and any other witnesses who saw the 
reenactment) would also be at risk for a different (and subtler) form of 
interference, in which memory would ' average' together the faces seen in the 
various sources, diluting the accuracy of the memory record. 
Other factors prior to the video lin� 
j .  The identification by Mrs. LeBrane, Keith Mowe1· and Jeanene Waggoner of John 
W urdemann occrn1·ed only after a long, long delay. Expetis in the field of witness 
identification will often discuss the difference between delays of 4, 8 or even 1 0  
days. In this case the delay was not only months and months but actually years . 
After this type of delay, memory is faded and accuracy of identification is 
compromised. 
This extremely long delay actually can have three deleterious effects on memory. 
First, the delay allows the original memory to decay - by itself a substantial 
concern. Second, the decay of the memory leaves a witness with less of an 
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internal 'anchor' with which to resist outside suggestions. As a result, the impact 
of outside suggestion grows as time goes by. Third, the passage oftime creates 
difficulties in (what researchers call) "source monitoring" - the task of deciding 
when or where a face had been encountered in the past. Difficulty in source 
monitoring would amplify the already-described concerns about potential 
intetference fi·om the composite drawing and from the TV reenactment. 
k. Mrs. LeBrane, Jeanene Waggoner and Keith Mower were shown many lineups in 
the months after the crime, and repeated lineups can themselves create memory 
inte1ference, undennining memory accuracy. In addition, Mrs. LeBrane was 
willing to make selections from many of these lineups, plausibly an indicator of 
"overwillingness" to make choices based on little infotmation. Indeed, 
researchers often use a "blank lineup" --- one that deliberately does not contain the 
perpetrator - as a means of ' screening' unreliable witnesses, witnesses who are 
willing to make a choice even with no memory basis. 
L Research indicates that, once a witness has made a selection from a lineup (and, 
specifically, an erroneous selection) the likelihood is diminished that the witness 
will later make an accurate selection. This concem obviously applies to Mrs. 
LeBrane. 
m. Research is overwhelmingly clear that identification accuracy suffers if an 
improper procedure is used in the identification. A proper procedure always 
includes a statement to the witness that the perpetrator may or may not be present 
in the lineup, and that the witness is therefore under no obligation to make a 
selection. A propet· procedure also emphasizes for the witness that they should 
make a selection only if they recognize the perpetrator, and not select someone 
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simply because his photo resembles the perpetrator more than any of the other 
photos do. In addition, at least some sh1dies warn against using the so-called 
"appearance change instruction" - an instruction reminding witnesses that the 
perpetrator's appearance can be different in the photo than it was at the crime. 
Research indicates that the appearance change instruction encourages 'bad' 
choices (and thus diminishes accuracy). 
The materials for this case indicate that these best-practice principles were 
routinely violated in this investigation. We do not have any documentation that 
tells us whether these principles were violated in the video lineup in which, 
ultimately, Mr. Wurdematm was identified, but, given the practice across this 
investigation, it seems clear that we need to be concerned about this point. 
.Factors relevant to the video lineup 
n. All guidelines agree that, in a fair lineup, the suspect should not 'stand out' in any 
fashion. In addition, if the witness has some information about the suspect (e.g., 
believes that he is tall, or that he has long-hair), the suspect should not be the sole 
person fitting this description; otherwise, the suspect is the only plausible 
candidate in the lineup. 
These principles were certainly violated in the instant case. Mr. Wurdemam1 was 
the tallest in the lineup, and so immediately stood out on visual grounds. In 
addition, Mrs. LeBrane had earlier desc1ibed her attacker as "tall," making Mr. 
Wurdematlll the logical choice in the line up even if Mrs. LeBrane had no further 
recollection of his appearance. 
On this basis, the video lineup provides no information, but instead only confinns 
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that Mrs. LeBrane believed her attacker to be tall, and so of course chose the tall 
man from the lineup. 
o. As noted earlier, police in this case routinely failed to give the proper ("may or 
may not be here") instruction for other lineups, and often gave misleading 
instmctions ("Pick the one who most resembles . . .  ")- Given this history, it is 
troubling that we have no docmnentation for the video lineup, leaving the State 
with no compelling basis for claiming the identification was conducted with 
instmctions what would ensure some level of reliability in the evidence. 
p. Finally, Mrs. LeBrane repeatedly insisted that she needed a live lineup, rather 
than photos. The State, at trial, endorsed her view, using this position to discount 
the earlier points at which she had chosen other (apparently innocent) people fi·om 
other lineups. However, there is no scientific basis for Mrs. LeBrane's  position, 
and studies typically show no difference in accuracy between live lineups and 
photo lineups. Indeed, some studies show that the option of viewing someone's 
whole body, or hearing the person's voice, diminishes identification accuracy, 
because these points draw attention away from the most informative element in an 
identification - the face itself. 
Scientific Basis for Testimony 
1 0. h1 testimony, Dr. Reisberg will provide illustrations of the scientific evidence for all of these 
points. ln1portantly, though, the studies he will describe will be illustrations. As Dr. Reisberg 
has argued (both in testimony and in his publications) scientific claims rarely rest on a single 
I'estdt. Instead, scientific claims rest on a broad network of interlocked tmdings, with some of 
the findings directly relevant to the issue under discussion, and other findings providing the 
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conceptual framework needed to interpret the immediately-relevant results, and still other 
fmdings undeiWliting the methodological and statistical techniques needed to collect and analyze 
these data. As a result, Dr. Reisberg has been, and will be, clear in arguing that the research 
literature he relies on is vast - literally encompassing many htmdreds of studies and publications. 
In fact, it seems peliinent that his most recent book, aimed at the justice, includes roughly a 
thousand scholarly references (and thus more than 40 pages of references) as a basis for its 
various claims. 
Eye Witness Error Rates in Actual Cases 
l l .  Dr. Reisberg will likely also provide testimony to set the broad context for all ofthese issues. 
That context is provided by many research studies examining the frequency of eye witness error 
in actual criminal investigations. Some of the pertinent evidence comes from the often­
mentioned DNA exonerations. Other evidence comes fi·om other forms of (non-DNA) 
exoneration. Still other evidence comes from studies that have tracked thousands of police 
investigations in various jurisdictions. 
1.20 Dated this ....1."-:6�- day of October, 2014 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the :J(4ay of October, 2014, I caused a tme and correct 
copy of the foregoing to be served, by the �hod(s) as indicated, upon: 
Zachary Wesley 
Canyon Cow1ty Prosecutor 
1 1 1 5 Albany St. 
CaldwelJ, ID 83605 
o U.S. Mail 
o Hand Delivery 
o federal Express 
_p>· ---·-Facsimile 208-454-7474 
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Elisa G. Massoth, ISB NO. 5647 
Dartanyon G. Burrows, ISB NO. 8259 
Elisa G. Massoth, PLLC. 
14 S. Main Street, Suite 200 
P. 0. Box 1 003 





Attorney for Petitioner 
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IN THE DISTRICT COURT OF THE TIDRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN, CASE NO. CV -2003-4362 
Petitioner, 
v. 
AFFIDAVIT OF JEFFREY D. 
BLEVINS 
STATE OF IDAHO, 
Respondent. 
STATE OF IDAHO) 
: ss. 
County of Canyon) 
JEFFREY D. BLEVINS, after first being duly sworn upon his oath, deposes and says as 
follows: 
1 .  I am a retired Federal Bureau of Investigation ("FBf') Agent. 
2. I worked as a Special Agent with the FBI for 25 years. 
3.  Prior to working for the FBI I graduated from Pepperdine University School of 
Law, spent 3 years as a U.S. Navy Judge Advocate General Corps Officer, and 2 
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years as a Special Agent with the Naval Investigative Service, subsequently 
renamed the Naval Criminal Investigative Service. 
4. During my tenure as an FBI agent I conducted over 800 polygraph examinations 
from approximately April 1997 to June 2005. 
5. Throughout my career I was involved with, and received training in, a wide 
variety of investigative matters, including the Public Corruption Program. 
6. In approximately 2004, the Boise Resident Agency Of the FBI received a letter 
from John Wurdemann asserting that he was an innocent man, wrongfully 
convicted by a jury due to corrupt prosecution. A Preliminary Inquiry was 
initiated to determine if the criteria existed to open an investigation. 
7. In preparation for interviewing John Wurdemann I reviewed public source 
information regarding his conviction. 
8. In 2004 I went to Orofino, Idaho, to interview and conducted a polygraph on John 
Wurdemann. 
9. During my polygraph of John Wurdemann I asked him questions about being 
involved in the crime against Linda LeBrane. 
10. FBI Polygraph examinations which result in legible charts can have three possible 
outcomes: No Deception Indicated; Deception Indicated; and Inconclusive. The 
determination is based upon a numerical score conducted by the examiner and is 
not considered valid unless agreed upon by FBI Headquarters Supervisors. 
Wurdemann's polygraph was determined to be Inconclusive, but it is my 
recollection that the score fell on the cusp of No Deception Indicated, rather than 
at the other end of the spectrum. 
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1 1 . Due to my experience as a polygraph examiner, I left the prison that day feeling 
there was a very high probability that John Wurdemann was telling the truth in 
that he was not involved in the crime for which he was convicted. 
1 2. It was decided I would interview Ken Wurdemann regarding the allegations of 
Public Corruption. I recall Ken Wurdemann recanted his prior statements, and 
claimed that neither he nor his brother John Wurdemann were involved. 
13. At this time I do not remember ifi Ken Wurdemann was given a polygraph 
examination, or if only an interview took place. I do remember an audio recording 
of the interview was made and that a transcript of such was created. 
14. Ken Wurdemann did tell me that his brother John Wurdemann had no 
involvement in the Linda LeBrane attack. To remember more specifics I would 
need access to my report and transcripts of my investigation to refresh my 
recollection. 
15 .  The information that I gathered did not warrant the Department of Justice to open 
a case of Public Corruption against the prosecutor in the case. The FBI does not 
investigate claims of innocence, so I was extremely troubled by my considered 
opinion that John Wurdemann had been wrongfully convicted. 
1 6. Consequently, it was decided to provide the relevant investigative materials to the 
Idaho Attorney General's Office for whatever action they deemed appropriate. 
Prior to sending the material, I spoke telephonically with Gary Duel en. 
1 7. I distinctly remember the sense that Mr. Puelen was somewhat defensive when I 
asked about specifics regarding the John Wurdemann case. I was confused by Mr. 
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Duelen's reaction and wondered what really went on during the John Wurdemann 
prosecution. 
18. A copy of my investigation was mailed to Michael Dillon, who was head of 
criminal investigations for the Idaho Attorney General's office. A copy of the 
Ken Wurdemann interview transcript was provided, and I believe a letter from an 
Idaho inmate who was offering information regarding the Wurdemann case. 
19. I do not recall receiving any further inquiry or information from the Idaho 
Attorney General's office. 
20. I retired from the FBI 4 years ago. I have continued to follow the convictions in 
the Linda LeBrane case, including clipping newspaper articles. 
21 .  I have been troubled by this case since I first polygraphed John Wurdemann, as I 
believe that John Wurdemann is very likely innocent of this crime. 
FURTHER YOUR AFFIANT SA YETH NAUGHT. 
DATED This /7tfray ofFebruary, 201 5. 
��  
SUBSCRIBED AND SWORN To before me this _f]_�.r-...; 
TINA SCOTTON 
NOTARY PUBUC 
STATE OF IDAHO 
t,...,...,..,.,..,.._��,...,...��!HA�rtcS!MI OF SERVICE 
I HEREBY CERTIFY that on the Jd_ day of February, 2015, I caused a true and correct 
copy of the foregoing to be served, by the method(s) as indicated, upon: 




Canyon County Prosecutor Attorney 
1 1 15 Albany St. 
Caldwell, ID 83605 
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o U.S. Mail 
o Hand Delivery 
.ti?F' Electronic Mail 




Elisa G. Massoth, ISB NO. 5647 
Dartanyon G. Burrows, ISB NO. 8259 
Elisa G. Massoth, PLLC. 
14 S. Main Street, Suite 200 
P. 0. Box 1 003 





Attorney for Petitioner 
• 
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FEB 2 5 2015 
CANYON COUNTY CLERK 
M MAP'tTINEZ, DEPUTY 
IN THE DISTRICT COURT OF THE TIDRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN, 
Petitioner, 
v. 
STATE OF IDAHO, 
Respondent. 
CASE NO. CV -2003-4362 
MEMORANDUM IN SUPPORT 
OF MOTION TO AMEND THIRD 
PETITION AND BIFURCATE 
PROCEEDINGS 
Petitioner, John David Wurdemann, initially filed a Petition for Post-Conviction Relief in 
this case on March 7, 2003 . Over the next 12  years, Mr. Wurdemann has acted pro se for a period 
of time, had Scott Fouser as his attorney (November 1 7, 2003 - July 28, 2010), Brian Neville as 
his attorney (September 1 9, 201 1 - August 27, 2012), Leo Griffard as his attorney (August 30, 
2012 - September 1 1 , 2014) and now Elisa G. Massoth as his attorney in this post-conviction case. 
While Mr. Wurdemann has always diligently pursued post-conviction issues, his attorneys have 
not. See Affidavit of John Wurdemann, Exhibit A to Second Amended Post Conviction Petition, 
and Affidavit of Erik Lehtinen, Exhibit B to Second Amended Post Conviction Petition. 
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Mr. Fouser had a conflict because he represented Jeremy Sanchez in two trials, and later 
on Sarah Pierce, (both co-defendants). It took Mr. Fouser several years to withdraw from Mr. 
Wurdemann's post-conviction case despite the state appellate public defender's office 
exhaustively trying to communicate with Mr. Fouser. After Mr. Fouser withdrew on July 28, 201 0, 
the law offices of Mimura & Associates were appointed and attorney Brian Neville handled the 
post-conviction case, (Id.) Mr. Neville had very limited communications with Mr. Wurdemann, 
meeting with him only once face-to-face just before an evidentiary hearing and not adequately 
preparing for the evidentiary hearing. Furthermore, Mr. Neville encouraged Mr. Wurdemann to 
withdraw the identification issue in his Amended Post-Conviction Petition. Not understanding the 
import ofthe issue he was giving up, Mr. Wurdemann agreed, (Id.) 
At the evidentiary hearing first conducted by this Court on August 4, 201 1 , Mr. 
Wurdemann was not adequately prepared and the issues were not adequately addressed. The Court 
denied the post-conviction petition and the matter was appealed. The state appellate public 
defender's office appointed attorney Leo Griffard as counsel. Leo Griffard recognized the 
significance of Mr. Neville's withdrawing ofthe identification issue and sought a Rule 60 motion 
before this Court. On October 30, 2012, this Court granted the Rule 60(b) motion regarding 
identification based upon State vs. Sarah Pearce, (Idaho 2008). 
During the representation of Mr. Wurdemann, Leo Griffard had a heart attack, which 
created some delay in his representation of Mr. Wurdemann, and then Mr. Griffard left the practice 
of law in the State of Idaho to move to Denver, Colorado. Mr. Griffard engaged in investigation 
and obtained affidavits in support ofMr. Wurdemann. On September 1 1 , 2014, Elisa G. Massoth 
was appointed to represent Mr. Wurdemann. 
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The record in this case is extensive. Four co-defendants were charged and tried, one of the 
co-defendants, Jeremy Sanchez, had two jury trials, three co-defendants, including Mr. 
Wurdemann, have filed appeals and motions for post-conviction. In an effort to stay focused on 
the issues related to Mr. Wurdemann, counsel for Mr. Wurdemann has focused on the files 
available from prior counsel (which are sparse) and the state's files (which are extensive -
approximately 20,000 documents). 
With the granting of the Rule 60(b) motion, the issue regarding identification is two-fold, 
and the attached Second Amended Petition addresses the ineffective assistance component of that 
issue as well as the due process. The additional claims added to the proposed Second Amended 
Petition include actual innocence and prosecutorial misconduct. Mr. Wurdemann has always 
maintained his innocence but such claim has not been brought forth in his post-conviction petition 
which appears to be ineffective assistance of prior attorneys. According to Ryan vs. Martinez, 1 32 
S.Ct. 1 309 (20 12), Mr. Wurdemann is entitled to effective assistance of counsel during post-
conviction. In the Third Amended Petition Mr. Wurdemann sets forth a new claim related to very 
significant undisclosed Brady material. All claims are supported with Affidavits. It is important 
that these proceedings include all the relevant issues in Mr. Wurdemann's case. 
Mr. Wurdemann has obtained and submitted a report and expert testimony of Dr. Daniel 
Reisberg. The hearing is set for March 5-6, 201 5 .  It is Mr. Wurdemann's position that his 
ThirdAmended Post-Conviction Petition should be granted but the issues bifurcated so that rather 
than delay the March 5-6, 201 5  hearing, the Court hear testimony regarding the identification 
issues, and given that Petitioner's position is that those are issues that will warrant relief in and of 
themselves, the remaining issues in the Third Amended Petition will either be moot or can be 
addressed subsequently. 
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DATED This li_ day ofFebruary, 201 5. 
ELISA G. MASSOTH, PLLC 
Attorney for Petitioner 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the /C/ day of February, 201 5, I caused a true and correct 
copy of the foregoing to be served,�thod(s) as indicated, upon: 
Zachary Wesley 
Canyon County Prosecutor Attorney 
1 1 1 5 Albany St. 
Caldwell, ID 83605 
MEMORANDUM IN SUPPORT OF MOTION TO AMEND 
THIRD PETITION AND BIFURCATE PROCEEDINGS, 
,...er U.S. Mail 
o Hand Delivery 
gp Electronic Mail 
o Facsimile 208-454-7474 
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ELISA G. MASSOTH, PLLC 
Elisa G. Massoth, Esq. ISB No. 5647 
Dartanyon G. Burrows, Esq. ISB No. 8259 
14 S, Main Street, Suite 200 
P, 0. Box 1003 




Attorney for the Plaintiff 
• 
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AN't'ON coUN'TY 
C\.,!f\K C B HATFteLO. OEflllYN 
IN THE DISTRICT COURT OF THE TIDRD .nJDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN, 
Plaintiff, 
v. 
STATE OF IDAHO, 
Defendant. 
Case No. Cv-2003-4362 
MOTION FOR PAYMENT 
OF ATTORNEY FEES 
COMES NOW, Elisa G. Massoth, the attorney of record for the above-named 
Plaintiff, and hereby moves this Honorable Court for payment of attorney fees incurred in 
representation of the Plaintiff in this matter. 
This Motion is made and based upon the files and records before the Court and 
the Affidavit submitted contemporaneously herewith. 
DATED This 0 day of March, 2015 .  
Attorney for the Plaintiff 
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IN  THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
PRESIDING: RENAE J. HOFF DATE: MARCH 5, 201 5  
JOHN DAVID WURDEMANN,  ) COURT MINUTE 
) 
Petitioner, ) CASE NO: CV2003-04362-C 
) 
vs. ) TIME:9:00 A.M. 
) 
THE STATE OF IDAHO, ) DCRT3 (907-453) 
) 
Respondent. ) REPORTED BY: Debora Kreidler 
This having been the time heretofore set for evidentiary hearing, day one (1 ), in 
the above entitled matter, the Petitioner was present in court and was represented by 
Ms. Elisa Massoth, and the Respondent was represented by Mr. Zachary Wesley, 
Deputy Prosecuting Attorney for Canyon County, Idaho. 
The Court called the case and noted this matter was set for hearing on a 60(b) 
motion after the Court had entered a final decision on this petition. The Idaho Supreme 
Court heard a special motion filed by the petitioner's prior counsel and there had been 
an issue, which had been withdrawn from before this Court, which the Idaho Supreme 
Court believed should be heard. 
The Court noted there had been motions for discovery, motions for experts, and 
the Court was taking up testimony related to eye witness and lineup identification of the 
defendant pretrial. 
COURT MINUTE 
MARCH 5, 201 5  
1 
287
The Court met with counsel last week to determine how this hear was to 
proceed. 
In answer to the Court's inquiry, Ms. Massoth objected to the petitioner being in 
cuffs and a belly chain for the next two (2) days and presented argument in support of 
having both hands released from the cuffs. 
Mr. Wesley noted this was not a jury trial and believed the jailers' standards and 
protocols should be followed. 
Ms. Massoth presented further argument. 
The Court things would remain at status quo with the current protocols. If there 
was an issue with the petitioner communicating with his counsel, the matter could be 
revisited. 
Ms. Massoth presented a binder with plaintiff's exhibits #1 through #1 6 to the 
Court and indicated she would advised the Court of exhibits which had been stipulated 
to by counsel .  
Ms.  Massoth wanted to reiterate that the entire trial transcript, evidence 
documents, all pretrial motions, and sentencing hearing were to be considered a part of 
this record. 
Mr. Wesley agreed. 
Ms. Massoth reviewed the order in which she would be cal ling her witnesses. 
In answer to the Court's inquiry, Mr. Wesley indicated the State's expert witness, 
Dr. John Yuille was present. 
COURT MINUTE 
MARCH 5, 201 5  
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The Court noted both of counsel had agreed to allow the opposites' expert to be 
present while their expert was testifying. 
The petitioner's first witness, DAVID REISBERG, was called , sworn by the clerk, 
and was direct examined. Petitioner's exhibit #1 , previously marked, was identified by 
the witness as his curriculum vitae. Ms. Massoth indicated this was an exhibit the 
parties were stipulating to admitting. There being no objection, the Court admitted 
petitioner's exhibit #1 . 
The witness was continued direct examined. 
The Court recessed at 1 0: 1 6  a.m. 
The Court reconvened at 1 0:34 a.m. with all parties present. 
The witness was continued direct examined. Ms. Massoth offered petitioner's 
exhibit #5 . Mr. Wesley objected and presented argument. 
After hearing argument from counsel, the Court reserved ruling until further 
questing of the witness by counsel. 
The witness was continued direct examined. Ms. Massoth re-offered 
petitioner's exhibit #5. The Court denied the admission of petitioner's exhibit #5. 
The witness was continued direct examined. Ms. Massoth requested the witness 
review petitioner's exhibits #2 and #3, which Ms. Massoth believed were stipulated to 
by the parties. Ms. Massoth offered petitioner's exhibit #2. There being no objection, 
the Court admitted petitioner's exhibit #2. 
COURT MINUTE 




The witness was continued direct examined. Ms. Massoth offered petitioner's 
exhibit #3. There being no objection, the Court admitted petitioner's exhibit #3. 
The witness was continued direct examined. Ms. Massoth requested the witness 
review petitioner's exhibit #6 and was continued direct examined. Petitioner's 
exhibit #4, previously marked, was offered via stipulation by Ms. Massoth. Based upon 
the stipulation , the Court admitted petitioner's exhibit #4. 
The witness was continued direct examined. 
The Court recessed at 1 2:35 p.m. 
The Court reconvened at 1 :41 p.m. with al l  parties present. 
The witness was continued direct examined. Petitioner's exhibit #1 4, 
previously marked by the clerk, was identified by Ms. Massoth as the video l ineup in the 
case. She believed it was stipulated to by the State and published the video to the 
Court. 
Both of counsel agreed the court reporter did not need to report the video, just 
the questions related to the video. 
The witness was continued direct examined. Ms. Massoth re-offered 
petitioner's exhibit #5. Mr. Wesley objected and presented argument. The Court 
continued its ruling denying admission of the exhibit. 
After discussions with counsel, the Court admitted petitioner's exhibit #1 4 on 
stipulation of the parties. 
The Court recessed at 3:00 p.m. 
COURT MINUTE 




The Court reconvened at 3:20 p.m. with all parties present. 
The witness was cross-examined. 
The Court recessed at 4:41 p.m. 
The Court reconvened at 4:51 p.m. with al l  parties present. 
Ms. Massoth advised the Court she would probably have no re-direct 
examination of the witness. Therefore, the examination of the State's witness Mr. Yuille 
could begin in the morning. 
Ms. Massoth requested the petitioner be allowed to shower in the morning before 
Court and provided explanation for the request. 
Jail staff indicated that should not be a problem. 
The Court requested counsel be back at 9:00 a.m. tomorrow morning and 
recessed for the evening at 4:53 p.m. 
The petitioner was remanded into the custody of the Canyon County Sheriff 
pending further proceedings. 
COURT MINUTE 
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EUSA G. MAssoTH, PLLC 
Elisa G, Massoth, Esq. ISB No. 5647 
Dartanyon G. Burrows, Esq. ISB No. 8259 
14 S. Main Street. Suite 200 
P. 0. Box 1 003 





Attorney for the Plaintiff 
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CANYON COUNTY CLERK 
0 TORGEI=ISEN. DEPUTY 
IN THE DISTRICT COURT OF THE TJHRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WVRDEMANN, 
Plaintiff, 
v. 
STATE OF IDAHO, 
Defendant. 
Case No. Cv-2003-4362 
ORDER FOR PAYMENT 
OF ATTORNEY FEES 
BASED UPON the Motion and Affidavit submitted herewith, and GOOD CAUSE 
APPEARING THEREFORE; 
IT IS HEREBY ORDERED that the Canyon County Clerk shall pay to Elisa G. 
Massoth, PLLC. the sum of F om Thousand Two Hundred Seventy Dollars ($4,270.00). 
L: �  DATED This 2 day of ___ ----7""-__ , 
ORDER FOR PAYMENT OF ATIORNEY FEES --1 
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IN  THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
PRESIDING: RENAE J. HOFF DATE: MARCH 6, 201 5  
JOHN DAVID WURDEMANN,  ) COURT MINUTE 
) 
Petitioner, ) CASE NO: CV2003-04362-C 
) 
vs. ) TIME:9:00 A.M. 
) 
THE STATE OF IDAHO, ) DCRT3 (859-437) 
) 
Respondent. ) REPORTED BY: Kim Saunders 
This having been the time heretofore set for evidentiary hearing, day two (2), in 
the above entitled matter, the Petitioner was present in court and was represented by 
Ms. Elisa Massoth, and the Respondent was represented by Mr. Zachary Wesley, 
Deputy Prosecuting Attorney for Canyon County, Idaho. 
The Court reconvened at 8:59 a.m. 
The respondent's first witness, JOHN YUILLE, was called, sworn by the clerk, 
direct examined. Respondent's exhibit A, marked by the clerk, was stipulated to by 
the parties. The Court admitted respondent's exhibit A upon stipulation of counsel .  
The witness was continued direct examined. 
The Court recessed at 1 0:26 a.m. 
The Court reconvened at 1 0:45 a.m. with al l  parties present. 
COURT MINUTE 




Mr. Wesley requested respondent's exhibit A be withdraw and substituted with 
Dr. Yuille's current curriculum vitae. 
Ms. Massoth agreed. 
The Court ordered respondent's exhibit A be withdrawn and the current 
curriculum vitae be marked and admitted as respondent's exhibit A1 . 
The witness was continued direct examined 
The Court recessed at 1 1 : 1 9  a.m. 
The Court reconvened at 1 1 :27 a.m. with al l  parties present. 
The Court indicated it had reviewed its notes and could not locate the term "show 
up". A different court reporter was utilized yesterday and a message had been 
conveyed to her requesting she review yesterday's transcript to see if that term had 
been used. Until that information was obtained, the Court sustained the objection and 
requested the State stay away from that issue. 
The witness was continued direct examined. 
The Court recessed at 1 1 :46 a.m. 
The Court reconvened at 1 1 :57 a.m. with al l  parties present. 
The witness was cross·examined, re-direct examined, and examined by the 
Court. 
Neither counsel had any further questions of the witness bases on the Court's 
questions. 
The witness stepped down. 
COURT MINUTE 
MARCH 6, 201 5 
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The Court recessed at 1 2:59 p.m. 
The Court reconvened at 2:01 p.m. with all parties present. 
The petitioner's first witness, DAVID REISBERG, was recalled, admonished he 
was still under oath, was re-direct examined. 
The Court recessed at 2:45 p.m. 
The Court reconvened at 2:55 p.m. with all parties present. 
The witness was re-cross examined. 
After discussions with counsel, both expert witnesses were excused. 
The Court recessed at 3:05 p.m. 
The Court reconvened at 3 : 1 1 p.m. with al l  parties present. 
The petitioner's second witness, VAN BISHOP, was called, sworn by the clerk, 
direct examined, and cross-examined. Plaintiff's exhibit #9, previously marked, was 
admitted by the Court upon stipulation of counsel 
The witness was continued cross-examined. Respondent's exhibits D and B, 
stipulated to by the parties, were presented to the witness. Respondent's exhibit C 
was presented to the witness. 
The witness was continued cross-examined. The witness was handed 
respondent's exhibit F and was continued cross-examined. Respondent's exhibit E, 
marked by the clerk, was presented to the witness. 
The witness was continued cross-examined and re-direct examined. 
The witness was excused. 
COURT MIN UTE 
MARCH 6, 201 5  
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Petitioner's third witness, SCOTT FOUSER, was called, sworn by the clerk, and 
direct examined. Petitioner's exhibit #8, previously marked, was identified at a post-
conviction petition filed by the witness. 
The witness was continued direct examined. 
The witness was excused. 
The Court recessed at 4:25 p.m. 
The Court reconvened at 4:36 p.m. with al l  parties present. 
The Court continued the evidentiary hearing until the 1 7th day of March, 
201 5  at 1 0:30 a.m. before this Court. 
The Court indicated it would enter an order to have the defendant held at the 
Payette or Washington County jail pending the continued hearing. 
Neither counsel had anything further for the Court to address. 
The Court recessed for the evening at 4:37 p.m. 
The petitioner was remanded into the custody of the Canyon County Sheriff 
pending further proceedings. 
COURT MINUTE 
MARCH 6, 201 5  
4 
296
STATE OF IDAHO 
CANYON COUNTY 
Case Title 
JOHN DAVID WURDEMANN 
vs. 
STATE OF IDAHO 
EXHIBIT LIST CASE NO. CV2003-04362-C 
Date: 03/05/1 5 to 03/06/1 5 
D PH 
0 CT PCR evidentiary 
0 JT hearing 
D osc 
Plaintiff's Attorney El isa Massoth Defendant's Attorney Zachary Wesley 
EXHIBIT INFORMATION 
No. Description Offered Admitted Denied Withdrawn Orig. 
Sub. 
1 Curriculum Vitae of David X X 
Reisberg 
2 Composite (Keith Mower) X X 
3 Composit (Linda X X 
LeBrane) 
4 Lineups X X 
5 LeBrane Medical X X 
Records 
6 Affidavit of Keith Mower 
7 Affidavit of Deborah 
Davis Ph .D.  
8 Amended petition for post 
conviction relief (Fouser) 
9 Canyon County X X 
repository for CR2002-
05739 
1 0  Canyon County 
repository for CV2003-
04362 
1 1  Canyon County 
repository for CR2002-
07299 (Pearce) 
1 2  Canyon County 
repository for CV2008-
1 1 697 (Pearce) 
1 3  Affidavit of Erik R.  
Lehtinen 
1 4  Video X X 
1 5  Photo of petitioner 
1 6  Post conviction transcript 
08/02/1 1 
Exhibit List 1 1/2009 
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The Court ordered all exhibits returned to the custody of the State, and the Clerk 
delivered the exh ibits to: 
On __ 
--









JOHN DAVID WURDEMANN 
vs. 
STATE OF IDAHO 




No. Description Offered Admitted 
A Curriculum Vitae of John X X 
Yuille 
A1 Current curriculum vitae X X 
of John Yuille 
8 motion in limine filed 
05/24/02 
c Order on motion in limine 
filed 06/2 1/02 
D motion in limine filed 
05/1 6/02 
E stipulated plea 
agreement 
CASE NO. CV2002-











The Court ordered al l  exhibits returned to the custody of the State, and the Clerk 
delivered the exhibits to: __ 
On __ 
Exhibits received by: Date: _ ___..:. 
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 












CASE NO. CV 2003-4362*C 
Defendant/Petitioner, 
-vs- ORDER TO TRANSPORT 
STATE OF IDAHO, 
Plaintiff/Respondent. 
IT IS HEREBY ORDERED that the above entitled case is scheduled for Evidentiary 
Hearing on March 17TH, 2014 at 10:30 A.M. before the Honorable Renae Hoff, Senior 
Judge, at the Canyon County Courthouse, Caldwell, Idaho. 
IT IS FURTHER ORDERED that the Sheriff of Canyon County, Caldwell, Idaho 
transport said Defendant/Petitioner John Wurdemann, IDOC No. 63166 to the custody of 
the Sheriff of Payette County, Payette, Idaho to be housed until the date of the hearing. 
IT IS FURTHER ORDERED that upon completion of said hearing the Sheriff of 
Canyon County return the Defendant/Petitioner, John Wurdemann, to the custody of the 




Warden at the Idaho Department of Correction, Orofino, Idaho. 
DATED: 




CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a copy of the foregoing Order to Transport Defendant 
was forwarded by me to the following persons this g__ day of March, 201 5 . 
Bryan F. Taylor 
Zachary Wesley 
Canyon County Prosecutor 
Canyon County Courthouse 
Caldwell, ID 83605 
Elisa G. Massoth 
ELISA G. MASSOTH, PLLC 
14  S Main St, Ste 200 
PO Box 1 003 
Payette, ID 83661 
Idaho State Board of Corrections 
Central Records 
P. 0. Box 83720 
Boise, ID 83720-001 8  
Canyon County Sheriffs Office 
Transports 
Gv{Ae� -�y:_ed / e �lect 













Monday, March 09, 2015 08:10 AM 
'emassoth@ kmrs.net' 
FW: Scan from LawCierkX71 
img-309082013-000l.pdf 
From: LawCierkX71 [ma ilto :noreply@canyonco.org] 
Sent: Monday, March 09, 2015 8:20 AM 
To: Linda Steude 
Subject: Sca n from LawCierkX71 
Please open the attached document. 
N u m ber of I mages: 3 
Attachment Fi le Type : PDF 
Device Name: LawCierkX71 
Device Location :  
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• • F ' A.�- E D P.M. 
Elisa G. Massoth, ISB NO. 5647 
Dartanyon G. Burrows, ISB NO. 8259 
Elisa G. Massoth, PLLC. 
1 4  S. Main Street, Suite 200 
P. 0. Box 1 003 
MAR 0 9 2015 
CANYON COUNTY CLERK 
B DOMINGUEZ, DEPUTY 





Attorney for Petitioner 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN, 
Petitioner, 
v. 
STATE OF IDAHO, 
Respondent. 
CASE NO. CV -2003-4362 
SECOND AMENDED PETITION 
FOR POST -CONVICTION 
RELIEF 
The Petitioner, JOHN DAVID WURDEMANN, by and through his attorney, ELISA G. 
MASSOTH, of the law firm Elisa G. Massoth, PLLC, submits this Second Amended Petition for 
Post-Conviction Relief, and alleges: 
1 .  Place of detention if in custody: Idaho Correctional Center, Boise, Idaho. 
2. Name and location of the Court which imposed judgment/sentence: The District Court of 
the Third Judicial District in and for the County of Canyon, Caldwell, Idaho, Judge Dennis E. 
Goff, presiding. 
3 .  The case number and the offense or offenses for which sentence was imposed: 
SECOND AMENDED PETITION FOR POST-CONVICTION RELIEF, Page 1 
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(a) Case Number: CR02-05739. 
(b) Offense Convicted: Conspiracy to Commit Robbery; Robbery; Conspiracy to 
Commit First Degree Kidnapping; First Degree Kidnapping; Aggravated Battery; 
Aiding and Abetting First Degree Arson; Aid and Abet Attempted First Degree 
Murder. 
4. The date upon which sentence was imposed and the terms of sentence: 
(a) Date of Sentence: November 26, 2002. 
(b) Terms of Sentences: 
Conspiracy to Commit Robbery - fixed life; 
Robbery - fixed life; 
Conspiracy to Commit First Degree Kidnapping - fixed life; 
First Degree Kidnapping - fixed life; 
Aggravated Battery - 1 5  years fixed; 
Aiding and Abetting First Degree Arson - 25 years fixed; 
Aid and Abet Attempted First Degree Murder - 1 5  years fixed. 
5.  Check whether a finding of guilty was made after a plea: 
[ ] Of guilty [X] Of not guilty 
6. Did you appeal from the judgment of conviction or the imposition of sentence? 
[X] Yes [ ] No 
7. State concisely all grounds on which you base your application for post-conviction relief: 
(A) Ineffective Assistance of Counsel: 
SECOND AMENDED PETITION FOR POST-CONVICTION RELIEF, Page 2 
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1 .  Counsel failed to move in limine pretrial, during trial, or post trial to exclude 
evidence of identifications of petitioner that were derived from suggestive lineups and 
improper identification procedures. See Exhibit B, Affidavit of Erik Lehtinen. 
2. Counsel failed to procure expert testimony concerning the suggestive nature of the 
lineups that were presented to trial witnesses; and as such failed to preserve the 
identification issue for appeal. See Exhibit B, Affidavit of Erik Lehtinen. 
3.  After previous counsel had filed a motion (which was granted) to strike the reference 
to petitioner as "greasy man" in the Indictment, trial counsel continually referred to 
petitioner by using the prejudicial name of "greasy man"; or in the alternative, 
appellate counsel was ineffective for failing to raise this issue on appeal. 
4. Counsel failed to either challenge for cause or use a preemptory challenge on Juror 
No. 328 who was seated on the jury and employed by the Nampa Police Department 
and was familiar with many of the officers involved in the prosecution of petitioner. 
5 .  Counsel failed to question Juror No. 444 concerning that juror's friendship with a 
Nampa Police Officer as well as the juror's  admitted acquaintance with other police 
officers. Juror No. 444 was seated on petitioner's jury. 
6. Counsel' s  objection to the State questioning witness Lynn Bumgardner about her 
conversations with Detective Baker wherein she had allegedly spoken about 
petitioner's alleged violent character was overruled because counsel objected on the 
wrong ground, e.g., beyond the scope of direct. The prejudicial testimony would 
have been excluded had counsel made the proper objection. 
7. Counsel failed to request (a) a limiting instruction upon admission of Detective 
Baker's  testimony about Lynn Bumgardner's  allegedly inconsistent statements about 
SECOND AMENDED PETITION FOR POST-CONVICTION RELIEF, Page 3 
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petitioner's violent character, (b) by failing to request a jury instruction explaining 
that certain evidence was admitted for a specific purpose and should only be 
considered for that purpose, and (c) failing to request a jury instruction explaining 
that Detective Baker's testimony about what Lynn Bumgardner had said could be 
considered for impeachment purposes only. 
8 .  Counsel failed to investigate and obtain witnesses proving that the alleged victim's 
stolen credit card was used in California shortly after she was allegedly attacked and 
at a time when petitioner could conclusively prove he was in Canyon County, Idaho. 
9. Counsel failed to move for judgment of acquittal on Count Six of the Indictment, as 
there was insufficient proof of the crime of First Degree Arson; or in the alternative, 
appellate counsel was ineffective for failing to raise the issue on appeal. 
(B) Due Process Violation 
1 .  Petitioner's conviction and/or sentence was in violation of the Constitution of the 
United States and/or the Constitution or laws of the State of ldaho as follows: 
(a) The lineup and/or identification procedures utilized by law enforcement were 
overly suggestive, among other factors, because: 
(1) - The identifications made by LeBrane, Mower and Jeanene Waggoner 
were improperly subjected to pre-instruction bias because they were instructed by 
investigators. See attached Exhibit G - Disclosure of Expert Testimony of Dr. 
Daniel Reisberg. 
(2) - The identifications by LeBrane and Mower indicated a lack of 
confidence in that LeBrane had incorrectly identified other males in previous 
lineups. 
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(3) - The video lineup utilized by law enforcement focused the attention 
on Petitioner, and thereby distinguished him from the fillers, because investigators 
made him the tallest person in the lineup. 
(b) The identifications were unreliable, among other factors, because: 
(1) - The stress caused by the violent attack affected LeBrane's ability to 
accurately recall the identity of her attacker. 
(2) - LeBrane' s intoxication, due to having smoked two marijuana 
cigarettes immediately before the attack, affected her ability to accurately recall 
the identity of her attackers. 
(3) - LeBrane was administered very significant and memory impacting 
medication by emergency medical care. 
( 4) - There was a lack of a meaningful opportunity to view all attackers as 
LeBrane had lost her glasses during the attack and Mower and Jeanene Waggoner 
only briefly saw people. 
(5) - Over eighteen (1 8) months elapsed between the observation ofthe 
female attacker and each of the identifications of Petitioner. 
(c) The lineup and/or identification procedures utilized by law enforcement to convict 
Petitioner constitute a violation of Petitioner's due process rights under the Fifth and 
Fourteenth Amendments of the U.S. Constitution as well as Article I, Section 1 3  of the 
Idaho Constitution in that they were overly suggestive and were not offset by any indicia 
of reliability. See Exhibit G Expert Report of Daniel Reisberg. 
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(C) Actual Innocence: 
Petitioner is actually innocent of these crimes and the attached Affidavits of John 
Wurdemann-Exhibit A; Erik Lehtinen-Exhibit B; Wayne Christie-Exhibit C; Kenneth 
Wurdemann Sr.-Exhibit D; Kenneth Wurdemann Jr.-Exhibit E and Exhibit F; and Schlup v. 
Delo, 5 1 3U.S.298(1995), establish such innocence. 
(D) Prosecutorial Misconduct: 
Deputy prosecutor Virginia Bond engaged in prosecutorial misconduct when she coached 
witness Kenneth Wurdemann Jr. so that petitioner's right to a fair trial, due process rights, and 
trial strategy by defense counsel was impacted, creating prejudice in the trial outcome. State v. 
Perry, 245P.3d 961, (Idaho 201 0). See Exhibit E and F. Affidavits of Kenneth Wurdemann Jr. 
8. Prior to this petition, have you filed with respect to this conviction: 
(a) Any petitions in State or Federal Court for habeas corpus? No. 
(b) Any other petitions, motions, or applications in any other court? No. 
9. If your application is based upon failure of counsel to adequately represent you, state 
concisely and in detail what counsel failed to do in representing your interests. Includes, but is 
not limited to: 
(a) I seek to have my convictions vacated due to all claims stated above. 
1 0. Petitioner has sworn to the truthfulness ofthis Second Amended Petition, and this 
verified Second Amended Petition serves as an affidavit verifying the facts recited herein. 
DATED This 5" day of February, 201 5. 
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STATE OF IDAHO 






ELISA G. MASSOTH, PLLC 
By: 
Attorney for Petitioner 
JOHN DAVID WURDEMANN, being first duly sworn, under oath, deposes and 
says: 
That he is the Petitioner in the above-entitled action; that he had read the above 
and foregoing Second Amended Petition for Post-Conviction Relief, that he knows 
the contents thereof and believes the statements contained therein to be true and 
correct. 
HN DAVID WURDEMANN, Petitioner 
SUBSCRIBED AND SWORN To before me this _k__ day ofFebruary, 2015 .  
j'qcl.tM�ublic for Idaho 
Residing at /liS · �$x,,, t...J.«j � 
Commission expire�'-'j=47 ,. lb 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 5 day of February, 201 5, I caused a true and correct 
copy of the foregoing to be served, by the method(s) as indicated, upon: 
Zachary Wesley 
Canyon County Prosecutor Attorney 
1 1 1 5 Albany St. 
Caldwell, ID 83605 
o U.S. Mail 
o Hand Delivery 
;v-Electronic Mail 
o Facsimile 208-454-7474 
Elisa G. Massoth 






F ' A.� E D P.M. 
Elisa G. Massoth, ISB NO. 5647 
Dartanyon G. Burrows, ISB NO. 8259 
Elisa G. Massoth, PLLC. 
14 S. Main Street, Suite 200 
MAR 0 9 2015 
CANYON COUNTY CLERK B DOMINGUEZ, DEPUTY 
P. 0. Box 1 003 





Attorney for Petitioner 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN, 
Petitioner, 
v. 
STATE OF IDAHO, 
Respondent. 
CASE NO. CV -2003-4362 
THIRD AMENDED PETITION 
FOR POST -CONVICTION 
RELIEF 
The Petitioner, JOHN DAVID WURDEMANN, by and through his attorney, ELISA G. 
MASSOTH, of the law firm Elisa G. Massoth, PLLC, submits this Third Amended Petition for 
Post-Conviction Relief, and alleges: 
1 .  Place of detention if in custody: Idaho Correctional Center, Boise, Idaho. 
2. Name and location of the Court which imposed judgment/sentence: The District Court of 
the Third Judicial District in and for the County of Canyon, Caldwell, Idaho, Judge Dennis E. 
Goff, presiding. 
3.  The case number and the offense or offenses for which sentence was imposed: 
(a) Case Number: CR02-05739. 
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(b) Offense Convicted: Conspiracy to Commit Robbery; Robbery; Conspiracy to 
Commit First Degree Kidnapping; First Degree Kidnapping; Aggravated Battery; 
Aiding and Abetting First Degree Arson; Aid and Abet Attempted First Degree 
Murder. 
4. The date upon which sentence was imposed and the terms of sentence: 
(a) Date of Sentence: November 26, 2002. 
(b) Terms of Sentences: 
Conspiracy to Commit Robbery - fixed life; 
Robbery - fixed life; 
Conspiracy to Commit First Degree Kidnapping - fixed life; 
First Degree Kidnapping - fixed life; 
Aggravated Battery - 1 5  years fixed; 
Aiding and Abetting First Degree Arson - 25 years fixed; 
Aid and Abet Attempted First Degree Murder - 1 5  years fixed. 
5. Check whether a finding of guilty was made after a plea: 
[ ] Of guilty [X] Of not guilty 
6. Did you appeal from the judgment of conviction or the imposition of sentence? 
[X] Yes [ ] No 
7. State concisely all grounds on which you base your application for post-conviction relief: 
(A) Ineffective Assistance of Counsel: 
1 .  Counsel failed to move in limine pretrial, during trial, or post trial to exclude 
evidence of identifications of petitioner that were derived from suggestive lineups and 
improper identification procedures. See Exhibit B, Affidavit of Erik Lehtinen. 
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2. Counsel failed to procure expert testimony concerning the suggestive nature of the 
lineups that were presented to trial witnesses; and as such failed to preserve the 
identification issue for appeal. See Exhibit B, Affidavit of Erik Lehtinen. 
3 .  After previous counsel had filed a motion (which was granted) to strike the reference 
to petitioner as "greasy man" in the Indictment, trial counsel continually referred to 
petitioner by using the prejudicial name of "greasy man"; or in the alternative, 
appellate counsel was ineffective for failing to raise this issue on appeal. 
4. Counsel failed to either challenge for cause or use a preemptory challenge on Juror 
No. 328 who was seated on the jury and employed by the Nampa Police Department 
and was familiar with many of the officers involved in the prosecution of petitioner. 
5. Counsel failed to question Juror No. 444 concerning that juror's friendship with a 
Nampa Police Officer as well as the juror's  admitted acquaintance with other police 
officers. Juror No. 444 was seated on petitioner's jury. 
6. Counsel's objection to the State questioning witness Lynn Bumgardner about her 
conversations with Detective Baker wherein she had allegedly spoken about 
petitioner's alleged violent character was overruled because counsel objected on the 
wrong ground, e.g., beyond the scope of direct. The prejudicial testimony would 
have been excluded had counsel made the proper objection. 
7. Counsel failed to request (a) a limiting instruction upon admission of Detective 
Baker's testimony about Lynn Bumgardner's  allegedly inconsistent statements about 
petitioner's violent character, (b) by failing to request a jury instruction explaining 
that certain evidence was admitted for a specific purpose and should only be 
considered for that purpose, and (c) failing to request a jury instruction explaining 
THIRD AMENDED PETITION FOR POST-CONVICTION RELIEF, Page 3 
317
that Detective Baker's testimony about what Lynn Bumgardner had said could be 
considered for impeachment purposes only. 
8. Counsel failed to investigate and obtain witnesses proving that the alleged victim's 
stolen credit card was used in California shortly after she was allegedly attacked and 
at a time when petitioner could conclusively prove he was in Canyon County, Idaho. 
9. Counsel failed to move for judgment of acquittal on Count Six of the Indictment, as 
there was insufficient proof of the crime of First Degree Arson; or in the alternative, 
appellate counsel was ineffective for failing to raise the issue on appeal. 
(B) Due Process Violation 
1 .  Petitioner's conviction and/or sentence was in violation of the Constitution of the 
United States and/or the Constitution or laws of the State of ldaho as follows: 
(a) The lineup and/or identification procedures utilized by law enforcement were 
overly suggestive, among other factors, because: 
(1) - The identifications made by LeBrane, Mower and Jeanene Waggoner 
were improperly subjected to pre-instruction bias because they were instructed by 
investigators. See attached Exhibit G - Disclosure ofExpert Testimony of Dr. 
Daniel Reisberg. 
(2) - The identifications by LeBrane and Mower indicated a lack of 
confidence in that LeBrane had incorrectly identified other males in previous 
lineups. 
(3) - The video lineup utilized by law enforcement focused the attention 
on Petitioner, and thereby distinguished him from the fillers, because investigators 
made him the tallest person in the lineup. 
(b) The identifications were unreliable, among other factors, because: 
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(1) - The stress caused by the violent attack affected LeBrane's ability to 
accurately recall the identity of her attacker. 
(2) - LeBrane's intoxication, due to having smoked two marijuana 
cigarettes immediately before the attack, affected her ability to accurately recall 
the identity of her attackers. 
(3) - LeBrane was administered very significant and memory impacting 
medication by emergency medical care. 
( 4) - There was a lack of a meaningful opportunity to view all attackers as 
LeBrane had lost her glasses during the attack and Mower and Jeanene Waggoner 
only briefly saw people. 
(5) - Over eighteen (18) months elapsed between the observation of the 
female attacker and each of the identifications of Petitioner. 
(c) The lineup and/or identification procedures utilized by law enforcement to convict 
Petitioner constitute a violation of Petitioner's due process rights under the Fifth and 
Fourteenth Amendments of the U.S. Constitution as well as Article I, Section 1 3  ofthe 
Idaho Constitution in that they were overly suggestive and were not offset by any indicia 
of reliability. See Exhibit G Expert Report of Daniel Reisberg. 
(C) Actual Innocence: 
Petitioner is actually innocent of these crimes and the attached Affidavits of John 
Wurdemann-Exhibit A; Erik Lehtinen-Exhibit B; Wayne Christie-Exhibit C; Kenneth 
Wurdemann Sr.-Exhibit D; Kenneth Wurdemann Jr.-Exhibit E and Exhibit F; and Schlup v. 
Delo, 5 1 3U.S.298(1995), establish such innocence. 
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(D) Prosecutorial Misconduct: 
Deputy prosecutor Virginia Bond engaged in prosecutorial misconduct when she coached 
witness Kenneth Wurdemann Jr. so that petitioner's right to a fair trial, due process rights, and 
trial strategy by defense counsel was impacted, creating prejudice in the trial outcome. State v. 
Perry, 245P.3d 961, (Idaho 201 0). See Exhibit E and F, Affidavits of Kenneth Wurdemann Jr . 
.{E). BRADY Violation: 
1 .  In 2003/2004 the Federal Bureau of lnvestigation ("FBI") conducted an investigation into 
John Wurdemann's conviction. Evidence favorable to Mr. Wurdemann was turned over 
to the Idaho Attorney General's Office. See Affidavit of Jeffrey Blevins, Exhibit H, 
specifically Agent Blevins turned the findings of his investigation over to Michael Dillon 
and Gary Duel en. Agent Blevins significantly questions the validity of Mr. 
Wurdemann's conviction and raises questions about his innocence. The investigation 
included a polygraph of John Wurdemann, an interview and/or polygraph of Ken 
Wurdemann, correspondence from other inmate(s) and Mr. Blevins' referral of follow-up 
by the Idaho Attorney General's office. 
2. Garv Duel en was an investigator who worked on the underlying prosecution of Mr. 
Wurdemann. He had intimate knowledge of the underlying facts and a direct duty to 
disclose Brady evidence to the prosecutor's office. No such evidence related to the FBI 
investigation and its referral to the Idaho Attorney General's office has ever been 
disclosed to Mr. Wurdemann or any of his defense attorneys 
3. Pursuant to Imbler v. Pachtman, 424 U.S. 409 (1976) "[A]fter a conviction the 
prosecutor also is bound by the ethics of his office to inform the appropriate authority of 
after-acquired or other information that casts doubt upon the correctness of the 
conviction. Cf. ABA Code ofProfessional Responsibility § EC 7-1 3  (1969); ABA, 
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Standards, supra, § 3 . 1 1 .  Indeed, the record in this case suggests that respondent's 
recognition of this duty led to the post-conviction hearing which in turn resulted 
ultimately in the District Court's granting ofthe writ ofhabeas corpus." 
4. The Fourteenth Amendment Due Process Clause guarantees a criminal defendant the 
right to the production of exculpatory evidence. Brady v. Maryland, 373 U.S. 83 (1963). 
Pursuant to Brady, prosecutors must turn over exculpatory evidence when the prosecutors 
have knowledge of and access to such evidence. United States v. Santiago. 46 F.3d 885, 
893 (9th Cir. 1 995). Brady held "that the suppression by the prosecution of evidence 
favorable to an accused upon request violates due process where the evidence is material 
either to guilt or to punishment, irrespective of the good faith or bad faith of the 
prosecution." !d. at 87. The prosecutor is responsible for "any favorable evidence 
known to the others acting on the government's behalf in the case, including the police." 
Kyles v. Whitley, 5 14  U.S. 4 19, 437 (1 995). The duty extends to the persons and agencies 
working on behalf of the State in this case. I d. 
5. The information given to the Idaho Attorney General's office by FBI Agent Blevins falls 
under the Brady mandate, because the Idaho Attorney General's office employee, Gary 
Duelen was functionally intertwined with the Canyon County Sheriff's and Prosecutor's 
Office. See Kyles. supra. As such, failure to disclose any exculpatory evidence is a 
Brady violation warranting post conviction relief. 
8. Prior to this petition, have you filed with respect to this conviction: 
(a) Any petitions in State or Federal Court for habeas corpus? No. 
(b) Any other petitions, motions, or applications in any other court? No. 
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9. If your application is based upon failure of counsel to adequately represent you, state 
concisely and in detail what counsel failed to do in representing your interests. Includes, but is 
not limited to: 
(a) I seek to have my convictions vacated due to all claims stated above. 
1 0. Petitioner has sworn to the truthfulness ofthis Second Amended Petition, and this 
verified Second Amended Petition serves as an affidavit verifying the facts recited herein. 
DATED This _fS_ day of February, 2015 .  






ELISA G. MASSOTH, PLLC 
By: 
Attorney for Petitioner 
JOHN DAVID WURDEMANN, being first duly sworn, under oath, deposes and 
says: 
That he is the Petitioner in the above-entitled action; that he had read the above 
,and f�oing Second Amended Petition for Post-Conviction Relief, that he knows 
the contents thereof and believes the statements contained therein to be true and 
correct. 
, .......... . ,.. .,, ,,,, c:,oT H * '•,, ...... 's ········· '-:. ! �\..., ... £.._1 ••• \ • · . <L' • 0 -. a  .. ....,- • . ....... . : o .  £"(' I u . ,... : : : � "'-f : < =  








':. -::" •• � •• 0 .: 
� ..,.. 
.. .. . �, ········ �� �' 
.. .,,. * S't � ,, .. • ... ,, ... ............. 
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SUBSCRIBED AND SWORN To before me this � da of�, 2015 .  
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the ICf day of February, 201 5, I caused a true and correct 
copy of the foregoing to be served, by the method(s) as indicated, upon: 
Zachary Wesley 
Canyon County Prosecutor Attorney 
1 1 1 5 Albany St. 
Caldwell, ID 83605 
y- U.S. Mail 
o Hand Delivery 
A Electronic Mail 
o Facsimile 208-454-7474 
Elisa G. Massoth 
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Ma r . 1 6 . 2 0 1 5  1 1 : 1 3 AM • 
Elisa G, Massoth, ISB NO. 5647 
Dartanyon G. Burrows, ISB NO. 8259 
Elisa G. Massoth, PLLC. 
14 S. Main Street, Suite 200 
P. 0. Box 1 003 





Attorney for Plaintiff 
�0 .  ¥5 3 L P .  e 0 /l3Z;;:> .A.M. __ _,P. M . 
MAR 1 6 2015 
C��J�UNTY CLERK � /  DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN, 
Plaintiff. 
vs. 
STATE OF IDAHO, 
Defendant. 
Case No. CV -2003-4362 
EXPARTE MOTION FOR 
PAYMENT OF EXPERT 
FEES 
COMES NOW the above-named Plaintiff, John David Wurdemann., by and through his 
attorney Elisa G, Massoth, of the Law Firm of Elisa G. Massoth, PLLC, and hereby moves this 
Court for an Order granting payment of expert fees incurred in the representation of the above-
named Plaintiff in this matter. 
This Motion is made and based upon the files and records before the Court and the 
Affidavit submitted contemporaneously herewith. 
EX PARTE MOTION FOR PAYMENT OF EXPERT FEES --1 
324
Ma r .  1 6 . 2 0 1 5  1 1 : 1 3 AM  • N o .  5 4 5 3  P .  3 
DATED This � day of March, 2015.  
ELISA G. MASSOTH, PLLC. 
By .r�������---------­
. MASSOTH 
Attorney for Plaintiff 
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Ma r .  1 6 . 2 0 1 5  1 1 : 1 6 AM 
Elisa G. Massoth, ISB NO. 5647 
Dartanyon G. Burrows, ISB NO. 8259 
Elisa G. Massoth, PLLC. 
1 4  S. Main Street, Suite 200 
P. 0. Box 1003 





Attorney for Plaintiff 
N o .  5 4 5 5  P .  2/3 
F I Lc?J=t D 
__ ___,A.M. P.M. 
MAR 1 0 2015 
CANYON COUNTY CLERK 
B DOMINGUEZ, DEPUTY 
IN THE DISTRICT COURT OF Tim TffiRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN, 
Plaintiff, 
vs. 
STATE OF IDAHO, 
Defendant. 
Case No. CV -2003-4362 
EX PARTE ORDER FOR 
PAYMENT OF EXPERT 
FEES 
BASED UPON the Motion and Affidavit submitted herewith, and GOOD CAUSE 
APPEARJNG THEREFORE; 
IT IS HEREBY ORDERED that the Canyon County Clerk shall pay to Daniel Reisberg, 
Ph.D, Reed College, the sum of Seven Thousand Two Hundred Five and 01/lOOs Dollars 
($7,205.01). 
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CLERK'S CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the \7 day of March, 2015, I caused to be served, by 
the method(s) as indicated, a true and correct copy ofthe foregoing upon: 
Elisa G. Massoth 
Attorney at Law 
P. 0. Box 1003 
Payette, ID 83661 
EX PARTE ORDER FOR EXPERT FEES -2 
o U.S. Mail 
o Hand Delivery 
o Federal Express 
o Facsimile (208�642-3799) 




IN  THE DISTRICT COURT OF THE THI RD JUDICIAL DISTRICT OF THE 
STATE OF I DAHO, IN AND FOR THE COUNTY OF CANYON 
PRESIDING: RENAE J. HOFF DATE: MARCH 17, 2015 
JOHN DAVID WURDEMANN, ) COURT MINUTE 
) 
Petitioner, ) CASE NO: CV2003-04362-C 
) 
vs. ) TIME : 1  0:30 A.M. 
) 
THE STATE OF I DAHO, ) DCRT3 (1 027-1 146) 
) 
Respondent. ) REPORTED BY: Debora Kreidler 
) 
This having been the time heretofore set for evidentiary hearing, day three (3), in 
the above entitled matter, the Petitioner was present in court and was represented by Ms. 
Elisa Massoth, and the Respondent was represented by Mr. Zachary Wesley, Deputy 
Prosecuting Attorney for Canyon County, Idaho. 
The Court reconvened at 1 0:27 a.m. 
Neither counsel had anything for the Court to address before witness testimony. 
The petitioner's forth witness, ERIC LAHTINEN, was called, sworn by the clerk, and 
direct examined. Petitioner's exhibit #13, previously marked, was identified by the witness 
as his affidavit. Ms. Massoth offered petitioner's exhibit #13. Mr. Wesley objected and 
presented argument. Ms. Massoth presented argument in support of her offer. Mr. Wesley 
presented further argument in objection. The Court indicated it would continue to take 
judicial notice of the exhibit as a part of the 60(b) motion but denied admission of 
petitioner's exhibit #1 3 as an exhibit. 
COURT MINUTE 
MARCH 1 7, 201 5 
1 
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The witness was cross-examined. 
The witness was excused. 
The Court recessed at 1 1 : 1 6  a.m. 
The Court reconvened at 1 1 :30 a.m. with all parties present. 
Petitioner's fifth witness, JOHN WURDEMANN, was called, sworn by the clerk, and 
direct examined. Petitioner's exhibit #15 and #15.1 , previously marked, were identified by 
the witness as a photograph of himself with his niece and himself with his ex-brother-in-law. 
Ms. Massoth offered petitioner's exhibits #15 and #15.1 . Mr. Wesley objected and 
presented argument. Ms. Massoth presented argument in support of offer. The Court 
admitted petitioner's exhibits #15 and #15.1 . 
The witness was continued direct examined and cross-examined. 
Ms. Massoth rested. 
Mr. Wesley rested. 
The Court indicated it wanted to meet with counsel in chambers to set a briefing 
schedule. 
The Court recessed at 1 1 :46 a.m. 
The petitioner was remanded into the custody of the Canyon County Sheriff pending 
transfer to the Idaho Department of Correction. 
COURT MINUTE 




STATE OF IDAHO 
CANYON COU NTY 
Case Title 
JOHN DAVID WURDEMANN 
vs. 
STATE OF I DAHO 
EXHI BIT LIST CASE NO. CV2003-04362-C 
Date : 03/05/1 5 to 03/06/1 5 
D PH and 03/1 7/1 5 
0 CT PCR evidentiary 
D JT hearing 
D osc 
Plaintiff's Attorney Elisa Massoth Defendant's Attorney Zachary Wesley 
EXH IBIT I NFORMATION 
No.  Description Offered Admitted Den ied Withdrawn Orig. 
Sub. 
1 Curriculum Vitae of David X X 
Reisberg (3/5/ 1 5) 
2 Composite (Keith Mower) X X 
(3/5/1 5)_ 
3 Composit (Linda X X 
LeBrane) (3/5/1 5)_ 
4 Lineups X X 
(3/5/1 5) 
5 LeBrane Medical X X 
Records (3/5/1 5) 
6 Affidavit of Keith Mower 
7 Affidavit of Deborah 
Davis Ph . D .  
8 Amended petition for post 
conviction relief (Fauser) 
9 Canyon County X X 
repository for CR2002- (3/6/1 5) 
05739 
1 0  Canyon County 
repository for CV2003-
04362 
1 1  Canyon County 
repository for CR2002-
07299 (Pearce) 
1 2  Canyon County 
repository for CV2008-
1 1 697 (Pearce) 
1 3  Affidavit of Erik R.  X X 
Lehtinen (3/1 7/1 5) 
1 4  Video X X 
(3/5/1 5) 
1 5  Photo of petitioner with X X 
neice {3/1 7/1 5) 
1 5 . 1  Photo of petitione with X X 
ex-brother-in-law (3/1 7/1 5) 
Exhibit List 1 1/2009 
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Post conviction transcript 
08/02/1 1 
The Court ordered all exhibits retu rned to the custody of the State, and the Clerk 
delivered the exhibits to: __ 
On --
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Elisa G. Massoth, ISB NO. 5647 
Dartanyon G. Burrows, ISB NO. 8259 
Elisa G. Massoth, PLLC 
14 S. Main Street, Suite 200 
P. 0. Box 1 003 





Attorney for Petitioner 
N o . 5 4 6 6  P .  2 
71t I A.� E ll.M. 
MAR 1 7  2015 
CANYON COUNTY ClERK 
S ALSUP, DEPUTY 
IN THE DISTRICT COURT OF THE TIDRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN, CASE NO. CV-2003-4362 
Petitioner, 
v. 
MOTION FOR PREPARATION 
OF EVIDENTIARY HEARING 
TRANSCRIPT 
STATE OF IDAHO, 
Respondent. 
COMES NOW the Petitioner, John David Wurdemann. by and through his attorney of 
record, Elisa G. Massoth of the firm Elisa G, Massoth, PLLC, and moves that the evidentiary 
hearing held on March 5-6, 201 5  and March 17. 201 5  transcript/record in the above-entitled case 
be prepared in accordance with Idaho Criminal Rule 5.2 with the following conditions: 
I .  That the transcripts be prepared by March 26, 20 1 5  or as soon as possible thereafter 
so as to expedite proceedings. 
case. 
2. That the firm of Elisa G. Massoth, PLLC, is the appointed public defender in this 
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332
� Ma r . 1 7 . 2 0 1 5  4 : 3 7 PM • • N o .  5 4 6 6  P. 3 
3. That the Defendant. John David WurdemalUl, is indigent and therefore preparation 
must be at the county's expense. 
4. That the record and tfanscript will be used by the parties or their agents for pUl]JOSes 
of briefing arguments after the evidentiary hearing. 
DATED Tl:Us jJ__ day of March, 201 5. 
By: 
CERTIFICATE OF SERVICE · 
I HEREBY CERTIFY that on the 17 day of March, 201 5, I caused a true and correct 
copy of the foregoing to be served, by the method(s) as indicated, upon: 
Zachary Wesley 
Canyon County Prosecutor Attorney 
1 1 1 5 Albany St. 
Caldwell, ID 83605 
o U.S. Mail 
o Hand Delivery 
� _J:Iectronic Mail 
� Facsimile 208-454-7474 
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MAR 1 9 2015 
CANYON COUNTY CLERK 
B DOMINGUEZ, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN, 
Petitioner, 
vs. 
CASE NO. CV2003-4362 
SCHEDULING ORDER SETTING 
BRIEFING SCHEDULE 
STATE OF IDAHO, 
Res ondent. 
This is a civil action. 
THEREFORE, THIS ORDERS THAT: 
The above-described matter is set as follows: 
(a) Petitioner's written closing argument shall be due to the Court and opposing 
counsel ten (1  0) days from the date of completion of the evidentiary hearing 
transcripts; 
(b) Respondent's written closing argument shall be due to the Court and opposing 
counsel seven (7) days after Petitioner's brief was received by Respondent; 
(c) Petitioner's Reply to Respondent's brief shall be due seven (7) days after 
Respondent's brief was received by Petitioner; and 
(d) Respondent's Response to Petitioner's Reply shall be due three (3) days from the 
date Petitioner's Reply was received by Respondent. 
SCHEDULING ORDER SETTING BRIEFING SCHEDULE 
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Elisa G. Massoth, ISB NO. 5647 
Dartanyon G. Burrows, ISB NO. 8259 
Elisa G. Massoth, PLLC 
14 S .  Main Street, Suite 200 
P. 0.  Box 1003 





Attorney for Petitioner 
• 
N o .  5 4 6  7 P .  2/3 
��' Ak E q,M 
MAR 2 4 20\5 
CANYON COUNTY CLER
K � DEPUTY 
IN THE DISTRICT COURT OF THE THIRD .nJDICIAL DISTRICT 
OF THE STATE OF IDAHO. IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN, 
Petitioner, 
v. 
STATE OF IDAHO, 
Respondent. 
CASE NO. CV-2003-4362 
ORDER GRANTING MOTION 
FOR PREPARATION OF 
EVIDENTIARY HEARING 
TRANSCRIPT 
Upon Motion of the Petitioner and Idaho Criminal Rule 5.2, and good cause being shown; 
IT IS HEREBY ORDERED, AND TIDS DOES ORDER, that a written transcript of 
the evidentiary hearing held on March Sft6, 2015 and March 17, 201 5  in the above-referenced 
matter be prepared at the county's expense by March 26, 201 5  or as soon thereafter as possible so 
as to expedite proceedings, 
ORDER GRANTING MOTION FOR PREPARATION OF EVIDENTIARY HEARING 
TRANSCRIPT, Page 1 
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ELISA G. MASSOTH, PLLC 
Elisa G. Massoth, Esq. ISB No. 5647 
Dartanyon G, Burrows, Esq. ISB No. 8259 
14 S , Main Street, Suite 200 
P, 0. Box 1003 
Payette, ID 83661 
Tele :(208) 642-3797 
Fax:(208) 642-3799 
emassoth@kmrs.net 
Attorney for the Plaintiff 
• N o .  5 5 0 2  P .  2 F I L E D . fc);f{ A.M._._P.M 
APR 0 7 2::3 
CANYON COUNTY CLERK � DFFlJTY 
IN THE DISTRICT COURT OF THE TIDRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN, 
Plaintiff, 
v. 
STATE OF IDAHOI 
Defendant. 
Case No. Cv-2003-4362 
EX PARTE MOTION FOR 
PAYMENT 
OF ATTORNEY FEES 
COMES NOW, Elisa G. Massoth, the attorney of record for the above-named 
Plaintiff, and hereby moves this Honorable Court for payment of attorney fees incurred in 
representation of the Plaintiff in this matter, 
This Motion is made and based upon the files and records before the Court and 
the Affidavit submitted contemporaneously herewith. 
DATED This _7 _ day of April, 201 5. 





BRYAN F. TAYLOR, ISB #6400 
ZACHARY J. WESLEY, ISB #7799 
Canyon County Prosecuting Attorney 
Canyon County Courthouse 
1 1 1 5 Albany Street 
Caldwell, Idaho 83605 
Telephone: (208) 454-7391 
Facsimile: (208) 455-5955 
Attorney for Respondent 
• 
_F __ f 
A.� 9.M. 
APR 2 7 2015 
�_pO�TY CLERK 1'/ EPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 




STATE OF IDAHO, 
Respondent. 
CASE NO. CV03-4362 
MOTION TO STRIKE PETITIONER'S 
REPLY CLOSING ARGUMENT 
COMES NOW, Respondent though its attorney of record, Zachary J. Wesley, of the 
Canyon County Prosecuting Attorney's Office, and hereby moves this Honorable Court for entry 
of an order striking the Petitioner's Reply Closing Argument from the record in the above-
entitled matter on the grounds and for the reasons that said reply was not filed in accordance with 
the Court's March 1 9, 20 15, scheduling order. 
Per the Court's scheduling order, the Petitioner's Reply was due seven (7) days after 
Respondent's initial closing brief was received by the Petitioner. Respondent received the 
Petitioner's brief on April 1 6, 201 5. Accordingly, Petitioner's reply was due April 23, 201 5 . 
MOTION TO STRIKE PETITIONER'S 
REPLY CLOSING ARGUMENT 
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Respondent received Petitioner's reply via fax on April 24, 201 5  at approximately 3 :30 p.m. It 
was therefore untimely. 
For the foregoing reasons, the Respondent respectively request the Court enter an Order 
striking Petitioner's  Reply Closing Argument from the record in the instant case in accordance 
with the Court's Scheduling Order. The Respondent is not requesting oral argument on this 
Motion. 
DATED this 27th day of April, 2015 .  
MOTION TO STRIKE PETITIONER'S 
REPLY CLOSING ARGUMENT 




CERTIFICATE OF SERVICE 
I hereby certify that on the 27th day of April, 2015 ,  a true and correct copy of the 
foregoing MOTION TO STRIKE PETITIONER'S REPLY CLOSING ARGUMENT was served on the 
following in the manner indicated. 
Elisa Massoth 
P. 0. Box 1 003 
Payette, Idaho 83661 
emassoth@kmrs.net 
MOTION TO STRIKE PETITIONER'S 
REPLY CLOSING ARGUMENT 
[x ] U.S. Mail 
[x ] Email 
[ ] Facsimile 
[ ] Hand Delivery 
3 of 3 
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ELISA G. MASSOTH, PLLC 
Elisa G. Massoth, Esq. ISB No. 5647 
Dartanyon G. Burrows, Esq. ISB No. 8259 
14 S. Main Street, Suite 200 
P. 0. Box 1 003 




Attorney for the Plaintiff 
F L E D 
___ _.A.M ____ IP.M. 
MAY 0 8 2015 
CANYON COUNTY CLERK 
B DOMINGUEZ, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN, 
Plaintiff, 
v. 
STATE OF IDAHO, 
Defendant. 
Case No. Cv-2003-4362 
EX PARTE MOTION FOR 
PAYMENT 
OF ATTORNEY FEES 
COMES NOW, Elisa G. Massoth, the attorney of record for the above-named 
Plaintiff, and hereby moves this Honorable Court for payment of attorney fees incurred in 
representation ofthe Plaintiff in this matter. 
This Motion is made and based upon the files and records before the Court and 
the Affidavit submitted contemporaneously herewith. 
DATED This ]__ day of May, 201 5. 
Attorney for the Plaintiff 
EX PARTE MOTION FOR PAYMENT OF ATTORNEY FEES --1 
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ELISA G. MAsSOTH, PLLC 
Elisa G, Massoth, Esq. ISB No. 5647 
Dartanyon G. Burrows, Esq. ISB No. 8259 
14 S. Main Street, Suite 200 
P. 0. Box 1 003 




Attorney for the Plaintiff 
N o .  5 6 2 4  P .  2 
F 1 A.�w& q,.M. 





IN THE DISTRICT COURT OF THE TIDRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN, 
Plaintiff, 
v. 
STATE OF IDAHO, 
Defendant. 
Case No. Cv-2003-4362 
EX PARTE MOTION FOR 
PAYMENT 
OF ATTORNEY FEES 
COMES NOW, Elisa G. Massoth, the attomey of record for the above-named 
Plaintiff, and hereby moves this Honorable Court for payment of attorney fees incurred in 
representation of the Plaintiff in this matter. 
This Motion is made and based upon the files and records before the Court and 
the Affidavit submitted contemporaneously herewith. 
DATED This 4th day of June, 2015 .  
:�L� 
� JSAG:MA OTH 
Attorney for the Plaintiff 
EX PARTE MOTION FOR PAYMENT OF ATTORNEY FEES ··I 
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN, 
Petitioner, 
vs. 
STATE OF IDAHO, 
Respondent. 
Procedural History 
ORDER ON PETITION FOR POST 
CONVICTION RELIEF 
CV -2003-4362-C 
The court incorporates all prior recitations of the procedural history of this action and the 
underlying criminal case. Relevant to this order, the court finds that on August 4, 201 1 , it issued 
an oral ruling dismissing all claims presented by the Petitioner's Post-Conviction Petition. A 
Final Judgment was filed on September 1 5, 201 1 . A Notice of Appeal was filed on September 
1 3, 201 1 .  
On July 20, 201 2, the Petitioner filed a Motion for Relief from Judgment Pursuant to 
I.R.Civ.P. 60(b), along with a supporting memorandum. On August 6, 201 2, the Idaho Supreme 
Court issued an Order Granting Motion to Suspend Briefing Schedule which ordered this court to 
consider the merits of the 60(b) motion and suspending the appeal until such time as that motion 
was resolved. On October 1 ,  201 2, the State filed an Objection to Petitioner's Motion for Relief 
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from Judgment Pursuant to I.R.C.P. 60(b). On October 1 8, 201 2, the Petitioner' s  Response to 
State's  Objection to Motion for Relief from Judgment was filed. A motion hearing was held on 
June 27, 201 3  and the court granted, on the record, the Motion for Relief from Judgment. The 
evidentiary hearing was conducted on March 5, 201 5, March 6, 201 5, and March 1 7, 201 5. The 
Petitioner was present with counsel Elisa Massoth, and the State was represented by Zach 
Wesley, Canyon County Prosecuting Attorney. The Petitioner offered the testimony of David 
Resisberg, Van Bishop, Scott Fouser, Eric Lehtinen, and the Petitioner testified on his own 
behalf. The State offered the testimony of John Yuille. 
Analysis 
This matter comes before the court after an evidentiary hearing on issues raised in the 
Petitioner' s  60(b) motion granted by this court, which allowed the Petitioner to proceed to post­
conviction evidentiary hearing on the issue whether trial counsel was ineffective because the 
eyewitness identifications admitted at trial were not properly challenged at trial. In part, the 
court granted the I.R.C.P. 60(b) motion due to recent decisions from the Idaho Supreme Court in 
State v. Pearce, 1 46 Idaho 241 ;  1 92 P.3d 1 065 (2008) and State v. Almaraz, 1 54 Idaho 584, 301 
P.3d 242 (201 1) .  
While there are a number of issues raised in the post-hearing briefing, the ultimate issue 
is whether Petitioner's  attorneys were ineffective in failing to consult an expert, to call an expert 
as witness at trial, and to challenge the eyewitness identifications in a pre-trial motion. In an 
Ineffective Assistance of Counsel claim, a Petitioner must satisfy a two prong test that: 1 )  shows 
that Petitioner's  counsel' s  performance fell below an objective standard of reasonableness, and 
2) there is a reasonable probability that, but for counsel's errors, the results of the proceedings 
would have been different. Strickland v. Washington, 466 U.S. 668, 687-688 ( 1984). The 
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benchmark for judging any claim of ineffectiveness must be whether counsel's conduct so 
undermined the proper functioning of the adversarial process that the trial cannot be relied on as 
having produced a just result. Id at 686. See State v. Charboneau, 1 1 6 Idaho 129, 1 37, cert 
denied, 493 U.S. 922 ( 1 989); see also Gibson v. State, 1 1 0 Idaho 63 1 ( 1 986); Paradis v. State, 
1 1 0 Idaho 534 ( 1 986); Carter v. State, 1 08 Idaho 788 ( 1 985). To prevail on an ineffective 
assistance of counsel claim, the defendant must show that the attorney's performance was 
deficient, and that the defendant was prejudiced by the deficiency. Jakoski v. State, 136  Idaho 
280, 284 (Ct. App. 200 1) . To establish a deficiency, the applicant has the burden of showing that 
the attorney's representation fell below an objective standard of reasonableness. Aragon v. State, 
1 14 Idaho 758, 760 (1 988). To establish prejudice, the applicant must show a reasonable 
probability that, but for the attorney's deficient performance, the outcome of the trial would have 
been different. Id at 761 .  
In determining whether trial counsel for the Petitioner were ineffective by failing to 
consult with and present an expert witness on the eyewitness identification, and identification 
procedures, as well as to challenge the eyewitness identifications in pre-trial motions, the court 
must look at the prevailing legal standards on this issue. In State v. Hoisington, 1 04 Idaho 1 53, 
657 P.2d 17 ( 1 983) the Idaho Supreme Court addressed the due process concerns and the 
standards for suppression of in-court and out-of-court identifications. In relying on United States 
Supreme Court precedent, the Idaho Supreme Court stated that ''the central question is 'whether 
under 'the totality of circumstances' the identification was reliable even though the 
[identification] was suggestive."' !d. at 1 62, 26, quoting Neil v. Biggers, 409 U.S. 1 88 (1 972). In 
considering the totality of circumstances, a court must determine if an identification is reliable 
based on the following factors: ( 1 )  the opportunity of the witness to view the criminal at the time 
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ofthe crime; (2) the witness's degree of attention; (3) the accuracy ofthe prior description ofthe 
criminal; (4) the level of certainty demonstrated at the identification; and (5) the length of time 
between the crime and the identification. !d. In Hoisington, after examining the totality of the 
circumstances and the factors above, the court upheld the admission of the identification 
testimony and also rejected the defendant's argument that an expert witness should have been 
allowed to testify regarding the reliability of eye witness identification. !d. at 1 65, 29. 
In State v. Pearce, 146 Idaho 241 ,  1 92 P.3d 1 065 (2008), the Idaho Supreme Court 
addressed the appeal of one of the Petitioner's  co-defendants, Sarah Pearce. On appeal, Pearce 
argued that the district court erred in excluding the testimony of a defense expert witness who 
would have testified regarding the police line-up procedures and the effect of those procedures 
on identifications. The Idaho Supreme Court set forth the legal requirements and considerations 
that are necessary to allow the testimony of an expert witness and agreed with the district court 
that "there are grounds for concern regarding various aspects of the lineup procedures, 
particularly the photo lineups, and though it would likely have been helpful to have testimony 
from an expert on the matters . . .  " !d. at 247, 1 07 1 .  However, the district court found and the 
Supreme Court agreed that the particular expert witness that Pearce sought to use was not 
sufficiently qualified in the specific areas of identification and his testimony was properly 
excluded. Therefore, the Pearce court displayed a differing view on the use of expert witnesses 
on this issue from the Hoisington court in that the Idaho Supreme Court indicated that the use of 
an expert witness in lineup procedures, identification and memory issues may be helpful to the 
trier of fact because there are issues raised that may be beyond the common understanding of the 
JUry. 
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Also relevant to this court's decision is the recent Idaho Supreme Court decision in State 
v. Almaraz, 1 54 Idaho 584, 301  P.3d 242 (201 3). In Almaraz, the Idaho Supreme Court 
addressed both identification procedures, as well as the use of an expert witness to challenge the 
specific lineup procedures used in producing the identification. In first addressing the police 
procedures used to identify the defendant, the Supreme Court applied the two-part Hoisington 
test as addressed above. Id. at 593, 25 1 .  The court also adopted "system variables" used to 
determine whether identification procedures are overly suggestive because these are factors 
within the control of the criminal justice system. !d. at 593-594, 25 1 ,  252. The court also 
adopted "estimator variables" which are the factors used to determine the reliability of the 
identification, again as addressed above in Hoisington. Id. at 595, 253. In Almaraz, the Idaho 
Supreme Court in applying these principles found that the district court erred by admitting the 
identification because the police procedures were overly suggestive and that these procedures 
were not outweighed by indicia of reliability. ld. at 598, 256. 
In addition, the Idaho Supreme Court found that the district court erred by limiting the 
expert testimony of Dr. Reisberg on the identification procedures, including the overly 
suggestive conduct of law enforcement. ld. at 600. 258. In issuing this decision, the Idaho 
Supreme Court stated "this Court still recognizes that an expert cannot opine to the accuracy of 
the eyewitness identification or the credibility of any witness as those matters are reserved for 
the jury. However, an expert witness may testify to specific instances of police suggestiveness 
that may call into question the reliability of the eyewitness testimony." Id. Specifically, the court 
stated "[t]estimony relating to the proper guidelines for conducting an accurate interview or 
lineup, whether or not those procedures were followed in the case at hand, and the consequences 
of non-compliance with those procedures does not invade the province of the jury." !d. Again, 
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the Idaho Supreme Court has recognized that expert witness testimony may be utilized by a 
defendant under these circumstances, and when there is evidence that police identification 
procedures have been overly suggestive and that the identification does not carry specific indicia 
of reliability. 
At the Evidentiary Hearing, Petitioner offered the testimony of Scott F ouser and Van 
Bishop who were trial counsel for the Petitioner prior to and during the trial in the underlying 
criminal action. Scott Fouser testified that he was a Canyon County Public Defender who 
originally represented the Petitioner. He testified that a major issue in the case had to do with 
how the co-defendants were identified as suspects and defendants. He further testified that 
despite this being the major issue, he did not file any pre-trial motions related to identification 
and he did not retain an expert on behalf of the Petitioner to challenge the identifications. 
The Petitioner's second trial counsel, Van Bishop, was retained prior to the trial by the 
Petitioner. Mr. Bishop testified that once he took over the case he determined that the primary 
issue in the case was going to be the identification of the Petitioner because of the Petitioner's  
assertion that he was not involved and not at the location of the incident. Mr. Bishop testified 
that it was his understanding that Ms. LeBrane made "substantial misidentifications . .  . in lineups" 
and that the video lineup involving the Petitioner "was ridiculous. It was a pyramid right straight 
up , and John is in the center . . .  " Despite identification being an issue for trial, Mr. Bishop 
testified that he did not seek to exclude the identifications in a pre-trial motion, and he did not 
retain an expert to address this issue but relied on cross-examination and argument to address the 
identification problems during trial. 
Given this testimony, it is clear that both Mr. Fouser and Mr. Bishop were aware of the 
issues related to the line-ups and identifications of the Petitioner at trial, and that neither trial 
ORDER ON PETITION FOR POST CONVICTION RELIEF PAGE-6 
349
counsel sought to challenge the line-ups or identifications in a pre-trial motion, and neither 
contacted or consulted with an expert witness on these issues. The court finds that both counsel 
were aware that the line-ups and identifications were likely not reliable and may have been 
produced under suggestive conditions; and under Hoisington, supra, these attorneys were 
ineffective by failing to take the necessary steps to challenge the line-ups and identifications 
properly. As will be more fully discussed below, the court cannot find that the adversarial 
process functioned properly given all the issues with the identifications that were readily 
apparent prior to and during the trial. 
A related issue raised by the State is the argument that it was a strategic decision by Mr. 
Fouser and Mr. Bishop not to retain an expert or to challenge the identifications and line-ups in a 
pre-trial motion, and thus, the court should not second guess that strategic decision. The State 
argues that trial counsel pushed the matter to trial in order to avoid having one of the co­
defendants testify against the Petitioner. However, the Petitioner argues that counsel' s  failure to 
act should not be considered a strategic decision, especially when it is clear that there was 
substantial prejudice to the Petitioner. In reviewing the testimony of both Mr. Fouser and Mr. 
Bishop, neither testified that the decision not to challenge the line-ups and identifications pre­
trial or to fail to consult with an expert was a strategic decision. Rather the testimony is simply 
that these actions were not taken by trial counsel. This court finds that this was deficient 
performance by the attorneys at trial. The court does not interpret Mr. Bishop's testimony that 
he wanted the case to go to trial before the co-defendant would be available to testify against the 
Petitioner as explanation of why he did not do more to challenge the line-ups and identifications. 
The court will not presume that one strategic decision explains the lack of action on another trial 
issue, especially one as important as the identifications. 
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Therefore, the court finds and concludes that trial counsel's failure to consult with an 
expert witness and provide a proper challenge to the line-ups and identifications fell below an 
objective standard of reasonableness because both attorneys were experienced criminal defense 
lawyers, both had identified the line-ups/identifications as the primary issue to be addressed, and 
neither attorney was able to explain, in hindsight, why sufficient steps were not undertaken prior 
to trial to properly challenge the line-ups and identifications. Finally, neither attorney explained 
why an expert was not consulted about how best to challenge this evidence. The court finds that 
this conduct denied the Petitioner a proper functioning adversarial system. 
The next consideration for the court is whether this failure by Petitioner's attorneys 
caused him prejudice and the court determines that the Petitioner has made a showing of 
prejudice. First, it is clear from the record that the State relied on a number of witnesses who 
identified the defendant, however, it is equally clear from the record that there were numerous 
issues and problems with most, if not all, of the identifications. Second, it is clear from the 
record that Linda LeBrane's identifications were problematic given the estimator and system 
variables discussed above and as testified to, at length, by Dr. Reisberg. Finally, the testimony 
of Dr. Reisberg clearly shows all the potential problems that existed with the video line up and 
other identification procedures undertaken by law enforcement and others during the 
investigation of this incident. While the court recognizes that these problems were apparent to 
trial counsel at the time of trial, and counsel did attempt to address these issues during trial, what 
was lacking at trial was someone, like Dr. Reisberg, to explain how the procedures could have 
influenced Ms. LeBrane in identifying the Petitioner, or how the video line-up was so clearly 
flawed that there was no reasonable outcome other than the Petitioner to be identified. The court 
finds that the record of the numerous issues with the line ups and identifications and the fact that 
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the Petitioner was convicted, in part if not fully, on the identifications shows that he was 
prejudiced by counsel's  failure to either consult with an expert, call an expert witness, or 
otherwise properly challenge the identification procedures. The court finds that the Petitioner 
has met his burden on the Ineffective Assistance of Counsel claim raised in the Amended Post 
Conviction Petition and as presented to the court in the IRCP60(b) motion and the recent 
Evidentiary Hearing. 
Dated this ----tf';�--__ day of June 201 5. 
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CERTIFICATE OF SERVICE 
The undersigned certifies that on r day of June, 201 5, slhe served a true and correct copy of 
the original of the foregoing ORDER on the following individuals in the manner described: 
• upon counsel for petitioner: 
Elisa G. Massoth 
ELISA G. MASSOTH, PLLC 
PO Box 1 003 
Payette, ID 8366 1 
• upon counsel for respondent: 
Zachary J. Wesley 
CANYON COUNTY PROSECUTOR'S OFFICE 
1 1 1 5  Albany St 
Caldwell, ID 83605 
• and upon: 
Stephen W. Kenyon 
IDAHO SUPREME COURT 
PO Box 83720 
Boise, ID 83 720-01 0 1  
and/or when s/he deposited each a copy of  the foregoing ORDER in the U.S. Mail with sufficient 
postage to individuals at the addresses listed above. 
CHRIS YAMAMOTO, 
Clerk of the Court 
By: B� 
ORDER ON PETITION FOR POST CONVICTION REliEF PAG E-10 
353
• • 
I N  THE DISTRICT COURT OF THE THIRD J UDICIAL DISTRICT OF THE 
STATE OF I DAHO, IN AND FOR THE COUNTY OF CANYON 
PRESIDING: RENAE J. HOFF DATE: June 1 1 , 201 5 
JOHN DAVI D WURDEMANN ,  ) COU RT MIN UTE 
) 
Petitioner, ) CASE NO: CV2003-04362-C 
) 
VS. ) TIME: 1 :30 P.M. 
) 
THE STATE OF I DAHO, ) DCRT2 (1 31 -1 54) 
) 
Respondent. ) REPORTED BY: Kathy Klemetson 
) 
This having been the time heretofore set for motion to amend petition for post-
conviction relief in the above entitled matter, the Petitioner was present via phone and 
was represented by counsel, Ms. Elisa Massoth, and the Respondent was represented by 
Mr. Zachary Wesley, Deputy Prosecuting Attorney for Canyon County, Idaho. 
The Court called the case and noted the petitioner's motion for a mending petition 
for post-conviction relief. 
I n  answer to the Court's inquiry, both counsel advised the Court they received 
copies of the Court's decision .  
The Court noted i t  was required t o  serve its d ecision on the S upreme Court and 
reminded both counsel that they had a copy of the decision.  Add itionally, the Court 
noted it received , reviewed and considered both counsel briefs. 
COURT MINUTE 




Ms. Massoth requested the Court deem the second and third amended motion 
for post-conviction relief, and the motion for discovery as moot, and move forward with a 
final judgment in this matter and presented argument in support of the motion. 
In answer to the Court's inquiry, Ms. Massoth advised the Court she did not 
speak with opposing counsel prior to Court. 
Mr. Wesley advised the Court he could not see where the State would have an 
objection to the request, it was not a withdrawal of the motion, the States response 
would be treat it as a complete withdrawal or dismissal, or take the matter under 
advisement and rule on it. 
In answer to the Court's inquiry, Ms. Massoth advised the Court she would prefer 
it be deemed moot. 
The Court noted it believed there would be a hearing today. Additionally, the 
Court noted if the State wanted to proceed with the motion to amend, the Court would 
hear it, but it could not force the petitioner to proceed with the motion if they did not 
want to at this time. 
In answer to the Court's inquiry, Mr. Wesley advised the Court the State's 
preference would be for them to do a full withdrawal or for the Court to take up the 
motion. 
The Court recessed at 1 :40 p.m. 
The Court reconvened at 1 :43 p.m. 
COURT MINUTE 




The Court noted that during the recess it discussed with both counsel on how to 
proceed , and the State would be proceeding with the motion today. 
Mr. Wesley concurred. 
Ms. Massoth advised the Court that at this time she would move to withdraw the 
motion to amend the third amended petition and to withdraw the motion for discovery 
that was related to it. 
Mr. Wesley advised the Court the State had no objection. 
The Court noted that would leave the comments regarding the final judgment in 
this matter dated September 1 5, 201 1 .  The Court Ordered that the petitioners counsel 
prepare a final judgment and it would be called an Amended Final Judgment. 
In answer to the Court's inquiry, Mr. Wesley advised the Court that was 
agreeable to the State. 
The Court noted there were Finding of Facts and Conclusion of Law and those 
would need to be prepared based upon the Court's decision, it was not called Finding of 
Facts but a reference could be made to it. 
In answer to the Court's inquiry, Ms. Massoth agreed that the State Appellate 
Public Defenders Office would handle this at the appellate level if the State appealed , 
since they previously been appointed . 
Ms. Massoth presented the Court with a decision in a post-conviction relief case 
and requested the Court look at the last page. Additionally, Ms. Massoth requested the 
Court enter an Amended Order, add the last paragraph she provided and that the final 
COURT MINUTE 




judgment read final judgment entered this day. Based upon this Court's decision, Ms. 
Massoth indicated the petitioner was entitled to the judgment being vacated against 
him, entitled to a new trial , he should be released and the State should only have so 
many days to decide on whether or not if they would retry him in the criminal case and 
the State could decide whether or not they would appeal in the post-conviction relief 
case. 
Mr. Wesley requested the Court reset this matter for another time, and for this 
matter to be noticed up properly to consult the parties on how best to proceed. 
Ms. Massoth advised the Court this matter was stayed in the Supreme Court, this 
Court had jurisdiction , she had no objection, but the defendant was ordered post-
conviction relief and had been in custody for a long time and requested this matter be 
set quickly. 
The Court noted it was not in a position to make a decision today and would 
reschedule the hearing. 
The Court adjourned at 1 :54 p.m. 
COURT MINUTE 
June 1 1 ,  201 5 
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ELISA G. MASSOTH, PLLC 
Elisa G. Massoth, Esq. ISB No. 5647 
Dartanyon G. Burrows, Esq. ISB No. 8259 
14 S. Main Street, Suite 200 
JUN 1 2 2015 
CANYON COUNTY CLERK B DOMINGUEZ, DEPUTY 
P. 0. Box 1 003 




Attorney for the Plaintiff 
lN THE DISTRICT COURT OF THE TIDRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN, 
Plaintiff, 
v. 
STATE OF IDAHO, 
Defendant. 
Case No. Cv-2003-4362 
EX PARTE MOTION FOR 
PAYMENT 
OF ATTORNEY FEES 
COMES NOW, Elisa G. Massoth, the attorney of record for the above-named 
Plaintiff, and hereby moves this Honorable Court for payment of attorney fees incurred in 
representation of the Plaintiff in this matter. 
This Motion is made and based upon the files and records before the Court and 
the Affidavit submitted contemporaneously herewith. 
DATED This 4th day of June, 20 1 5. 
ELISA G. MASSOTH, PLLC 
By 
EX PARTE MOTION FOR PAYMENT OF ATTORNEY FEES --1 
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ELISA G. MASSOTH, PLLC JUN 1 2 2015 
Elisa G. Massoth, Esq. ISB No. 5647 
Dartanyon G. Burrows, Esq. ISB No. 8259 
14 S. Main Street, Suite 200 CANYON COUNTY CLERK B DOMINGUEZ, DEPUTY 
P. 0. Box 1003 





Attorney for the Plaintiff 
IN THE DISTRICT COURT OF THE TIDRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN, 
Plaintiff, 
v. 
STATE OF IDAHO, 
Defendant. 
Case No. Cv�2003-4362 
ORDER FOR PAYMENT 
OF ATTORNEY FEES 
BASED UPON the Motion and Affidavit submitted herewith, and GOOD CAUSE 
APPEARING THEREFORE; 
IT IS HEREBY ORDERED that the Canyon County Clerk shall pay to Elisa G. 
Massoth, PLLC, the sum of Four Hundred Seventy Six Doll�s and 00/10�6.00). 
DATED This day ofJuoe, 2015 lp ) l l  ( ( S, 
ORDER FOR PAYMENT OF ATTORNEY FEES --1 
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ELISA G. MASSOTH, PLLC 
Elisa G. Massoth, Esq. ISB No. 5647 
Dartanyon G. Burrows, Esq. ISB No. 8259 
14 S. Main Street, Suite 200 
JUN 1 2 2015 CANYON COUNTY C R I)OMINGUEZ, DEP�K P. 0. Box 1003 





Attorney for the Plaintiff 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OFIDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN, 
Plaintiff, 
v. 
STATE OF IDAHO, 
Defendant. 
Case No. Cv-2003-4362 
ORDER FOR PAYMENT 
OF ATTORNEY FEES 
BASED UPON the Motion and Affidavit submitted herewith, and GOOD CAUSE 
APPEARING THEREFORE; 
IT IS HEREBY ORDERED that the Canyon County Clerk shall pay to Elisa G. 
Massoth, PLLC, the sum of Two Thousand Four Hundred Eight Dollars and 00/100, 
($2,408.00). 
DATED This __ 
ORDER FOR PAYMENT OF ATTORNEY FEES -1 
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Elisa G. Massoth, ISB #5647 
Dartanyon G. Burrows, ISB #8259 
Elisa G. Massoth, PLLC 
14 S. Main Street, Suite 200 
P. 0. Box 1003 





Attorney for Petitioner 
F I � �M�-'--1": 
JUN 1 8  2015 
CANYON COUNTY CLERK 
A YOUNG, DEPUTY 
IN THE DISTRICT COURT OF THE TIDRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN, CASE NO, CV-2003-4362 
Petitioner, MOTION TO SET BOND 
v. 
STATE OF IDAHO, 
Respondent. 
COMES NOW, the above-named Petitioner, by and through his attorney of record, Elisa 
G. Massoth, and herby moves to reduce the bond set in this case pursuant to Idaho Criminal Rule 
46. The crimes for which the Petitioner is charged do not carry a penalty of punishment by death. 
This Court granted post-conviction relief on June 8, 201 5. As such, Mr. Wurdemann is 
entitled to a vacation of his underlying criminal conviction. While other action related to a 
Supreme Court may proceed, Mr. Wurdemann is still entitled to bail, 
This case is set for hearing on June 25, 201 5  at 1 :30 p.m. and Mr. Wurdemann requests 
that the issue of bond be addressed at that time, 
MOTION TO SET BOND, Page I 
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DATED This _!g_ day of June, 20 1 5 .  
ELISA G. MASSOTH, PLLC 
By: 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the ___}_Z_ day of June, 2015, I caused a true and correct 
copy of the foregoing to be served, by the method(s) as indicated, upon: 
Zachary Wesley 
Canyon County Prosecutor Attorney 
1 1 15 Albany St. 
Caldwell, ID 83605 
o U.S. Mail 
o Hand Delivery 
,if' Electronic Mail 
y Facsimile 208-454ft 7474 
�a G, Massoth 
MOTION TO SET BOND, Page 2 
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ELISA G. MASSOTH, PLLC 
Elisa G. Massoth, Esq. ISB No. 5647 
Dartanyon G, Burrows, Esq. ISB No. 8259 
14 S ,  Main Street, Suite 200 
P. 0. Box 1 003 
Payette, ID 83661 
Tele:(208) 642-3797 
· Fax:(208) 642-3799 
emassoth@kmrs.net 
Attorney for the Plaintiff 
• 
N o .  5 6 7 9  P .  2/8 
F I A.l� 9.M. 
JUL 0 2 2015 
yfAf}J}ElN �0�� CLERK 
I I /GG�EPUTY 
IN THE DISTRICT COURT OF THE TIDRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN, 
Plaintiff, 
v. 
Case No. Cv-2003-4362 
EX PARTE MOTION FOR 
PAYMENT 
OF ATTORNEY FEES 
STATE OF IDAHO, 
Defendant. 
COMES NOW, Elisa G. Massoth, the attorney of record for the above-named 
Plaintiff, and hereby moves this Honorable Court for payment of attorney fees incurred in 
representation of the Plaintiff in this matter. 
This Motion is made and based upon the files and records before the Court and 
the Affidavit submitted contemporaneously herewith. 
DATED This 2nd day of July, 201 5. 
��� 
Elisa G. Massoth 
Attorney for the Plaintiff 
( 
EX PARTE MOTION FOR PAYMENT OF ATIORNEY FEES --1 
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ELISA G. MAssOTH, PLLC 
• 
N o . 5 6 7 9  P .  8/8 
tof�:31 A.k E 
JUL 0 6 2015 
D 
P.M. 
Elisa G. Massoth) Esq. ISB No. 5647 
Dartanyon G. Burrows� Esq. ISB No. 8259 
1 4  S. Main Street, Suite 200 
CANYON COUNTY CLERK 
8 DOMINGUEZ, DEPUTY 
P.  0. Box 1 003 





Attorney for the Plaintiff 
IN THE DISTRICT COURT OF THE TIDRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN, 
Plaintiff, 
v. 
STATE OF IDAHO, 
Defendant. 
Case No. Cv-2003A362 
ORDER FOR PAYMENT 
OF ATTORNEY FEES 
BASED UPON the Motion and Affidavit submitted herewith, and GOOD CAUSE 
APPEARING THEREFORE; 
IT IS HEREBY ORDERED that the Canyon County Clerk shall pay to Elisa G. 
Massoth, PLLC, the sum of Two Thousand Forty Four Dollars and 00/100, ($2,044.00). 
DATED This {pt'r-day of July, 201 5. 
ORDER FOR PAYMENT OF ATTORNEY FEES --1 
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lAWRENCE G. WASDEN 
Attorney General 
State of Idaho 
PAUL R. PANTHER 
Deputy Attorney General 
Chief, Crim inal Law Division 
KENNETH K. JO RGENSEN 
Idaho State Bar #4051 
Deputy Attorney General 
P. 0. Box 83720 
Boise, Idaho 83720-001 0  
(208) 334w4534 
F I A.�Y& �.M . 
JUL t 6 2015 
CANYON COUNTY CLERK 
B DOMINGUEZ. DEPUTY 
IN THE D ISTR ICT COURT OF THE THIRD J U DICIAL DISTRICT 
OF TH E STATE OF IDAHO, IN AND FOR CANYON COUNTY 
STATE OF I DAHO, 
Plaintiff-Appellant, 
vs. 
JOHN DAVI D WURDEMANN,  
Defendant-Respondent. 
) District Court No. CV-2003-4362-C 
) 
) Supreme Court No. 391 73 
) 







TO: JOHN DAVI D WURDEMANN,  THE ABOVE-NAMED 
RESPO NDENT, EL ISA G. MASSOTH, ELISA G. MASSOTH, PLLC, P. 0. BOX 
1 003, PAYETIE , I DAHO 83661 , AN D THE CLERK OF THE ABOVE-E NTITLED 
COURT: 
NOTICE IS HEREBY GIVEN THAT: 
1 .  The above-named appellant, State of Idaho, appeals against the 
above-named respondent to the Idaho Supreme Court from the ORDER ON 
PETITION FOR POST CONVICTION RELIEF, entered in the above-entitled 
NOTICE OF APPEAL - PAGE 1 
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action on the 8th day of June, 2015,  the Honorable Renae J. Hoff presiding , the 
appeal to be perfected upon the fi ling of a judgment. 
2. That the party has a right to appeal to the Idaho Supreme Court, 
and the judgments or orders described in paragraph 1 above are appealable 
orders under and pursuant to Ru le 1 1  (a)(1 ) , I .A.R.  
3.  Preliminary statement of the issue on appeal : Whether the dtstrict 
court erred by applying an incorrect legal standard in finding ineffective 
assistance of criminal trial counsel. 
4. To undersig ned's knowledge, no part of the record has been 
sealed. 
5. The appellant req uests the preparation of the following portions of 
the reporter's transcript: Motion Hearing held on June 27, 201 3 (Leda Waddle, 
cou rt  reporter; estimated pages less than 1 00); Evidentiary Hearing held on 
March 5, 201 5 (Debora Kreidler, court reporter; estimated pages 228) ; 
Evidentiary Hearing held on March 6, 20 1 5  (Kim Saunders, court reporter; 
estimated pages 2 1 2) ;  Evidentia'Y Hearing held on March 1 7, 2015 (Debora 
Kreidler, cou rt reporter; estimated pages less than 1 00). 
I .A.R. 
6.  Appellant requests the normal clerk's record pursuant to Rule 28, 
7. I certify: 
(a) That a copy of this notice of appeal is being served on each 
reporter of whom a transcript has been requested as named below at the 
address set out below: 
NOTICE OF APPEAL - PAGE 2 
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DEBORA KREIDLER 
Court Reporter 
Canyon County District Court 
1 1 1 5 Albany Street 
Caldwell ,  I D 83605 
KIM SAUNDERS 
Court Reporter 
Canyon County District Court 
1 1 1 5  Albany Street 
Caldwell , 10 83605 
LEDA WADDLE 
P. 0 .  Box 670 
Weiser, ID 83672 
NO. 0 3 7 P .  4 
(b) That arrangements have been made with the Canyon 
County Prosecuting Attorney who will be responsible for paying for the reporter's 
transcript; 
(c) That the appel lant is exempt from paying the estimated fee 
for the preparation of the record because the State of Idaho is the appellant 
(Idaho Code § 3 1 -321 2); 
(d) That there is no appellate fi l ing fee since th is is an appeal in 
a post-conviction case ( I .A R  23(a)(1 0)); 
(e) That service is being made upon all parties required to be 
served pursuant to Rule 20, I .A. R. 
DATED this 1 6th day of July, 20 1 5. 
KENNETH K. JOR S 
Deputy Attorney Gene� 
Attorney for the Appellant 
NOTICE OF APPEAL � PAGE 3 
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CERTIFICATE OF MAILING 
NO. 0 3 7 P. 5 
I HEREBY CERTIFY that I have this 1 6th day of July, 20 1 5, caused a true 
and correct copy of the attached NOTICE OF APPEAL to be placed in the United 
States mail, postage prepaid , addressed to: 
THE HONORABLE RENAE J. HOFF 
Canyon County District Court 
1 1 1 5 Albany Street 
Caldwell ,  ID 83605 
ZACHARY J. WESLEY 
Canyon County Prosecuting Attorney's Office 
1 1 1 5 Albany Street 
Caldwell ,  ID 83605 
ELISA G. MASSOTH 
Elisa G. Massoth , PLLC 
P. 0. Box 1 003 
Payette, ID 8366 1 
DEBORA KREIDLER 
Court Reporter 
Canyon County District Court 
1 1 1 5 Albany Street 
Caldwell ,  I D  83605 
KIM SAU ND ERS 
Court Reporter 
Canyon County District Court 
1 1 1 5  Albany Street 
Caldwell,  I D  83605 
LEDA WADDLE 
P. 0. Box 670 
Weiser , ID 83672 
NOTICE OF APPEAL - PAGE 4 
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HAND DELIVERY 
STEPHEN W. KENYON 
CLERK OF TH E COURT 
I DAHO SUPREME COURT 
P .  0. Box 83720 
Boise. Idaho 83720-0 1 0 1  
KKJ/dd 
KEN NETH K. JORGE 
Deputy Attorney Gene I 
NOTICE OF APPEAL - PAGE 5 
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JUL 2 1 2015 
CANYON COUNTY CLERK 
A YOUNG, DEPUTY 
IN THE DISTRICT COURT OF THE TIDRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN, CASE NO. CV03-4362 
Petitioner, 
v. JUDGMENT 
STATE OF IDAHO, 
Respondent. 
JUDGMENT IS ENTERED AS FOLLOWS: 
On March 5, March 6, and March 1 7, 20 15, Petitioner' s remaining claims in his 
Amended Petition for Post-Conviction Relief came on before the Court for an evidentiary 
hearing. Petitioner appeared in person and through his counsel of record, Elisa Massoth. 
Respondent appeared through its counsel of record, Zachary J. Wesley, Deputy Prosecuting 
Attorney. The Court having entered its written Order on Petition for Post Conviction on June 8, 
2015, and good cause appearing, THEREFORE, 
IT IS HEREBY ORDERED, and this does ORDER, that JUDGMENT be, and is hereby, 
ENTERED, in favor of the Petitioner, John David Wurdemann, and against the Respondent, 
State of Idaho, as to Petitioner' s ineffective assistance of counsel claims found in the first and 
second claim in the Petitioner' s Amended Post Conviction Petition. 
JUDGMENT 
Page 1 of 4 
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Petitioner, John David Wurdemann is entitled to post-conviction relief. His conviction 
and sentence imposed in Canyon County in Case No. CR2002-5739 upon the charges of Count I 
- Conspiracy to Commit Robbery; Count II - Robbery; Count III - Conspiracy to Commit First 
Degree Kidnapping; Count IV - First Degree Kidnapping; Count V - Aggravated Battery; Count 
VI - Aiding and Abetting First Degree Arson; and Count VII - Aid and Abet Attempted Murder 
in the First Degree is hereby VACATED. 
Wurdemann is entitled to a new trial in the same case. Any new trial must commence 
within 2 1 0  days of any final order from the Idaho Supreme Court in this post-conviction case 
either affirming the Judgment of this court or dismissing any appeal from this Judgment filed by 
the State of Idaho. In the event the State of Idaho foregoes an appeal of this Judgment, trial must 
commence within 2 1 0  days of the date of the clerk's file stamp upon this Judgment. 
Wurdemann is entitled to be released from custody upon posting bail securing his 
appearance in Canyon County Case No. CR02-5739 at such times as are necessary and ordered 
by the presiding judge, in the amount to be set in that case. 
The portion of this Judgment granting Wurdemann a new trial is STAYED pending the 
outcome of any appeal to the Idaho Supreme Court, subject to any further order of the Idaho 
Supreme Court. 
The portion of this Judgment vacating the conviction and sentence imposed in Canyon 
County in Case No. CR02-5739 upon charges of Count I - Conspiracy to Commit Robbery; 
Count II - Robbery; Count III - Conspiracy to Commit First Degree Kidnapping; Count IV -
First Degree Kidnapping; Count V - Aggravated Battery; Count VI - Aiding and Abetting First 
Degree Arson; and Count VII - Aid and Abet Attempted Murder in the First Degree IS NOT 
STAYED by the District Court pending any appeal. 
JUDGMENT 
Page 2 of 4 
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CERTIFICATE OF SERVICE 
I hereby certify that on the 1 \ day of l 
copy of the foregoing JUDGMENT was served on the fo I wing in 
, 201 5, a true and correct 
e manner indicated. 
Elisa Massoth 
P. 0. Box 1 003 
Payette, Idaho 8366 1 
emassoth@ kmrs.net 
Zachary J. Wesley 
Canyon County Prosecuting Attorney' s  
Office 
1 1 1 5  Albany Street 
Caldwell, Idaho 83605 
Ken Jorgensen 
Deputy Attorney General 
P. 0. Box 83720 
Boise, Idaho 83720-001 0  
JUDGMENT 
[)(U.S. Mail 
[ ] Email 
[ ] Facsimile 
[ ] Hand Delivery 
[ ] U.S. Mail 
[ ] Email £ J Facsimile �Hand Delivery 
\(j U.S. Mail 
[ ] Email 
[ ] Facsimile 
[ ] Hand Delivery 
Page 4 of 4 
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• 
Elisa G. Massoth, ISB #5647 
Dartanyon G. Burrows, ISB #8259 
Elisa G. Massoth, PLLC 
14  S .  Main Street, Suite 200 
P. 0. Box 1 003 




dburrows @ kmrs.net 
Attorney for Defendant-Respondent 
• 
L E D A.M---..JP.M. 
JUL 2 3 2015 
CANYON COUNTY CLERK 
A YOUNG, DEPUTY 
IN THE DISTRICT COURT OF THE TIDRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
STATE OF IDAHO, District Court No. CV -2003-4362-C 
Plaintiff-Appellant, Supreme Court No. 39173 
vs. EX PARTE ORDER 
JOHN DAVID WURDEMANN, 
Defendant-Respondent. 
The State having appealed the Court's Final Judgment in the above-entitled matter, and 
the Defendant-Respondent, John David Wurdemann, qualifying as indigent and for the 
appointment of counsel, IT IS HEREBY ORDERED That the State Appellate Public Defender 
shall be appointed to represent Mr. Wurdemann on appeal. 
DATED Thd/ day of July, 2015 .  





CERTIFICATE OF SERVICE 
The undersigned certifies that on .!ltJJ_ day of July, 2015 ,  s/he served a true and correct 
copy of the original of the foregoing EX-PARTE ORDER on the following individuals in 
the manner described: 
• upon_ counsel for plaintiff: 
Zachary J. Wesley 
CANYON COUNTY PROSECUTOR'S OFFICE 
1 1 1 5 Albany St 
Caldwell, ID 83605 
• upon counsel for defendant: 
Elisa G. Massoth 
ELISA G. MASSOTH, PLLC 
PO Box 1 003 
Payette, ID 83661 
• Sara B. Thomas 
IDAHO STATE APPELLATE PUBLIC DEFENDER'S OFFICE 
3050 Lake Harbor Ln, Ste 1 00 
Boise, ID 83 703 
• Kathy Waldemer 
Appeals Clerk 
Canyon County Courthouse 
1 1 1 5 Albany 
Caldwell, Idaho 83605 
and/or when s/he deposited each a copy of the foregoing ORDER in the U.S. Mail with 
sufficient postage to individuals at the addresses listed above. 
CERTI FICATE OF SERVICE 
CHRIS YAMAMOTO, 
Clerk of the Court 
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In the Supreme Court of the State of!t!J�t 
E 
---.FilM 
JOHN DAVID WURDEMANN, 
Petitioner-Appellant, 
V. 
STATE OF IDAHO, 
Respondent. 
JOHN DAVID WURDEMANN, 
Petitioner-Respondent, 
v. 





















AUG 1 2 2015 
CANYON COUNTY 0 R D E  R K WALDEMER, DEgt� 
Supreme Court Docket No. 391 73�201 1 
Canyon (;ounty No. CV -2003-4362 
Supreme Court Docket No. 43384-201 5  
Canyon County No. CV �2003-4362 
WHEREAS, it appearing that the above entitled appeals. were filed in the same Canyon 
County Case No. CV -2003-4362; therefore, 
IT HEREBY IS ORDERED that appeal Nos. 39173 and 43384 shall be CONSOLIDATED 
FOR ALL PURPOSES under Supreme Court Docket No. 39173; howev�r, all documents filed after 
the date of this Order shall bear both docket numbers. 
IT FURTHER IS ORDERED that the briefing schedule in Supreme Court Docket No. 
39173 SHALL BE SUSPENDED pending this Court's receipt of the Clerk's Record and Reporter's 
Transcripts in Supreme Court Docket No. 43384, at which time the due date for the filing of 
APPELLANT'S BRIEF in these consolidated appeals shall be set. 
DATED this .kJ� day of July, 201 5. 
cc: Counse.l of Record 
District Court Clerk 
Court Reporter{s) 
District Judge Renae J. Hoff 
ORDER - Docket Nos. 391 73 I 43384 
Entered on JSI 
By; J<-a= . -
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AUG 2 4 2015 
CANYON COUNTY CLERK 
B DOMINGUEZ. DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOHN DAVID WURDEMANN, 
CASE NO. CV03-4362 
Petitioner, 
v. 
ORDER STAYING PROCEEDINGS 
STATE OF IDAHO, 
Respondent. 
Based on the Stipulation of the parties filed on August 12, 201 5, IT IS HEREBY 
ORDERED that the portion of the Judgment in the Third Judicial District, County of Canyon 
under Case No. CV2003-4362 entered on July 21 ,  201 5, VACATING John D. Wurdemann's 
("Wurdemann") convictions and sentence imposed in Canyon County in Case No. CR2002-5739 
upon the charges of Count I - Conspiracy to Commit Robbery; Count II - Robbery; Count III -
Conspiracy to Commit First Degree Kidnapping; Count IV - First Degree Kidnapping; Count V 
- Aggravated Battery; Count VI - Aiding and Abetting First Degree Arson; and Count VII - Aid 
and Abet Attempted Murder in the First Degree be STAYED pending the outcome of any appeal 
to the Idaho Supreme Court, subject to any further order of the Idaho Supreme Court, or subject 
to the unilateral withdrawal of this stipulation by Wurdemann. Unilateral withdrawal of the 
stipulation by Wurdemann shall not require the State's signature and shall result in a termination 
ORDER STAYING PROCEEDINGS CV03-4362 
Page I of 3 
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• 
of the Stay such that the original Final Judgment in Case No. CV2003-4362 shall be in full force 
and effect. During the pendency of such Stay, Petitioner shall remain in the custody of the Idaho 
Department of Corrections in Orofino, Idaho. This stay is made pursuant to I.A.R., l3(b ). This 
Order Staying Proceedings does not affect and is not related to the stay on the portion of the 
Judgment granting a new trial in Canyon County Case No. CR2002-5739. Vacation of this Order 
by unilateral withdrawal of the stipulation by the Petitioner shall not vacate the stay issued on the 
portion of the Judgment granting a new trial. 
DATED this R-day of_�.!LU!��� 
ORDER STAYING PROCEEDINGS CVOJ-4362 
Page 2 of3 
378
• 
CERTIFICATE OF SERVICE 
I hereby certify that on the ;74 day of �us±= , 201 5, a true and correct 
copy of the foregoing ORDER STAYING PROCEEDINGS s served on the followmg m the 
manner indicated. 
Elisa Massoth 
P. 0. Box 1 003 
Payette, Idaho 83661 
emassoth@kmrs.net 
Zachary J. Wesley 
1 1 1 5 Albany Street 
Caldwell, Idaho 83605 
Ken Jorgensen 
Deputy Attorney General 
P. 0. Box 83720 
Boise, Idaho 83720-0010  
ORDER STAYING PROCEEDINGS 
[){fU.S. Mail 
[ ] Email 
[ ] Facsimile 
[ ] Hand Delivery 
[ ] U.S. Mail 
b(] Placed in P A Basket 
( ] Facsimile 
[ ] Hand Delivery 
XJ U.S. Mail 
[ ] Email 
[ ] Facsimile 
[ ] Hand Delivery 
Deputy Clerk 




IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
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I, CHRIS YAMAMOTO, Clerk of the District Court of the Third Judicial District of 
the State of Idaho, in and for the County of Canyon, do hereby certify that the 
following is being sent as an exhibit: 
NONE 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal 
of the said Court at Caldwell, Idaho this 14th day of September, 2015. 
CERTIFICATE OF EXHIBITS 
CHRIS YAMAMOTO, Clerk of the District 
Court of the Third Judicial 
District of the State of Idaho, 
in and for the County of Canyon. 
By: C<.../c-· u'f,,,A-n oA ' 1111111~.!Y Ir"" ~--. -~,,''\ f\\C T C '•,,, 
..,, A\~ ......... 0/_ ,, 
I v.•;,E. OF to••.~\ 
: ... ,,,,.,~ 8 ~-s-·· ~ \ 
: : .. 0~ : - ;! • . • • • • • • • C') • • • • • • :~·o ~•'-= 
• >'.. •• C::,. <5"• () .. 
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 


















Case No. CV-03-04362*C 
CERTIFICATE OF CLERK 
I, CHRIS YAMAMOTO, Clerk of the District Court of the Third Judicial District of 
the State of Idaho, in and for the County of Canyon, do hereby certify that the above and 
foregoing Record in the above entitled case was compiled and bound under my direction 
as, and is a true, full correct Record of the pleadings and documents under Rule 28 of 
the Idaho Appellate Rules, except no documents were included from the previous appeal 
in Docket No. 39173-2011. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of 
the said Court at Caldwell, Idaho this 14th day of September, 2015. 
CERTIFICATE OF CLERK 
CHRIS YAMAMOTO, Clerk of the District 
Court of the Third Judicial 
District of the State (ltM.ttPt"!''••,, 
in and for the Co~~t:~9.!i.;'•,,,, 
By:~ W~~ ~... .-~~ttpo~. OC, ~ 
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Supreme Court No. 43384-2015 
CERTIFICATE OF SERVICE 
I, CHRIS YAMAMOTO, Clerk of the District Court of the Third Judicial District of 
the State of Idaho, in and for the County of Canyon, do hereby certify that I have 
personally served or had delivered by United State's Mail, postage prepaid, one copy of the 
Limited Clerk's Record to the attorney of record to each party as follows: 
Elisa G. Massoth, PLLC, P. 0. Box 1003, Payette, Idaho 83661 
Lawrence G. Wasden, Attorney General, Statehouse, Boise, Idaho 83720 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of 
the said Court at Caldwell, Idaho this 14th day of September, 2015. 
CERTIFICATE OF SERVICE 
CHRIS YAMAMOTO, Clerk of the District 
Court of the Third Judicial 
District of the State of Idaho, 
· d£ th C fr I"'""• In an or e ounty O ... ~m 'Cr ,,,,,,, 
By:Kv.J~ ...... ~~ ••••Co,,, 
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IN THE SUPREME COURT OF THE STATE Of IDAHO 
- - - - - - - - - - - - - - X Docket No. 39173-2011 
JOHN DAVID WURDEMANN, ) CV-2003-4362 
) 
Petitioner/Appellant. ) MOTION HEARING 
vs. ) 6-27-2013 
) 
STATE OF IDAHO, ) 
) 
Respondent. ) 
- - - - - - - - - - X 
) Docket No. 43384-2015 





STATE OF IDAHO, ) 
) 
Respondent/Appellant. ) 
- - - - - - - - - - - - X 
Received from Leda Waddle, Official Court 
Reporter, of the above-entitled action, and lodged with 
me this 10th day of August, 2015, the original and three 
(3) copies of the Reporter's Transcript on Appeal. 




TO: Clerk of the Court 
Idaho Supreme Court 
451 West State Street 
Boise, Idaho 83720 
DOCKET NO. 43384 
( 




(JOHN DAVID WURDEMANN, 
( ____________ _ 
NOTICE OF TRANSCRIPT LODGED 
Notice is hereby given that on August 11, 2015, I lodged O & 3 
transcripts of 206 pages in length, consisting of an evidentiary hearing 
on 3-6-15 in the above-referenced appeal with the District Court Clerk of 
the County of Canyon in the Third Judicial District. 
Kimberly R. Saunders, RPR, CSR #703 
8-11-15 
385
1 of 1 sheets 
1 TO: Clerk of the Court 
Idaho Supreme Court 
2 451 West State Street 
Boise, Idaho 83720 











(Res) State of Idaho 
vs. 
(App) Wurdemann, John David 
NOTICE OF TRANSCRIPT LODGED 
13 Notice is hereby given that on August 17, 
14 2015, I lodged O & 4 transcripts of the 
15 Evidentiary Hearings dated 3-5-15 and 3-17-15 of 
16 approximately 328 pages in length for the 
17 above-referenced appeal with the District Court 
18 Clerk of the County of Canyon in the Third 
19 Judicial District. 
20 
21 Debora Ann Kreidler, 
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